THE FLOR 


JANUARY 


1965 


“ 
‘ 


nd 


stood att 


said fo the man oho 


gate of f 


vey Gide we a Light that may 
tread safely ito the unknotun 
Aud be replied: Go out into 
the darkness and put thine hand 
into the hand of That 
shall be to thee better than light 
aud sater than a knotun way. 


UN 
CASS 
Al 


With other publications offering as 
little as 10% of the law, it is im- 
portant to remember that you can- 
not know your point has been ruled 
upon unless you have a work based 
on all the cases. CORPUS JURIS 
SECUNDUM is so authoritative 
that it has been cited over 50,000 
times in published court opinions. 


CORPUS JURIS ‘ SECUNDUM 
guarantees an answer which is the 
law because the CORPUS JURIS 
SECUNDUM answer is based on 


all the decisions which have made 
it law. 


WES 


If you want to be sure 


CORPUS JURIS SECUNDUM 


Be sure to inquire about the special 
offer that can place America's 
great law encyclopedia in your 
office for pennies per subject! 


Answers any question — from 
Abandonment to Zoning. Its 439 
titles include topics on which no 
treatise has ever been written. 


Available now — starts to pay for 
itself immediately because every 
volume is available now. 


All the law, clearly stated, makes 
this prestige work today's out- 
standing bargain way to a com- 
plete library. 


PUBLISHING CO. 
St. Paul, Minn. 55102 


= 
j 
j 
j 
; 


IN THE FLORIDA BAR 


@ COMMITTEE SERVICE . .. Do you wish to serve on a com- 
mittee of The Florida Bar during the administrative year 
that begins after the annual convention in June? State 
your interest preference on the blue questionnaire inside 
this issue of the Journal and mail to President-elect 
Robert M. Ervin. You are encouraged to return the prefer- 
ence sheet before February 15 so that the committees may 
be assigned and included in the annual directory issue of 


the Journal that will be published as early as possible 
after the convention. 


@ NEW JUDICIAL CIRCUIT . .. Broward and Palm Beach coun- 
ties, together for years in the 15th Judicial Circuit, 
were divided on December 1. Broward became the new 17th 
circuit, as authorized by an act of the 1963 Legislature 
and approved in the general election of November 3, 1964. 
Palm Beach County remains the 15th circuit. 


@ LAWYERS REQUIRED FOR REAL ESTATE CLOSINGS . .. The 
Illinois Appellate Court in a suit originally filed by the 
Chicago Bar Association has ruled that lawyers must be re= 
tained for all real estate transactions. The defendant, 

a Chicago real estate firm, charged with the unauthorized 
practice of law in preparing purchase and sale contracts, 
is appealing the decision to the Illinois Supreme Court. 
Meanwhile, a restraining order has been issued to delay 
implementation of the appellate court ruling. 


@ COLUMN ON CRIMINAL LAW .. . For the lawyer interested 
in criminal law, a regular column discussing recent de- 
velopments in that field is being published in the Jour- 
nal. Beginning with this issue, Daniel S. Pearson, Miami, 
chairman of the Continuing Legal Education Subcommittee of 


the Criminal Law Committee, serves as editor of the 
column. 


@ HOME RULE CHARTER UPHELD . .. In a 5=2 decision Decem- 
ber 2, the Florida Supreme Court held that Dade County's 
home rule charter legally permitted the county to vacate 
unexpired judgeships existing when the charter went into 
effect last May 1. The decision came in an appeal by one 
(Continued on Page 79) 
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CALENDAR OF LEGAL EVENTS 
1965 


January 27-30—Florida County Judges Mid-Winter Confer- 
ence, Holiday Inn, Panama City. 


January 29-30—Academy of Florida Trial Lawyers, Orlando. 


February 4-9—ABA Midyear Meeting, Roosevelt Hotel, New 
Orleans, La. 


February 18, 19, 20—Second Southeastern Seminar on Gov- 
ernment Claims, Institute of Law and Government, 
Athens, Georgia. 


March 4-6—First Annual Assembly of Members of Lawyers' 
Title Guaranty Fund, Cherry Plaza Hotel, Orlando. 


March 11-13—National Medicolegal Symposium, ABA and AMA, 
Dunes Hotel, Las Vegas, Nev. 


May 22-26—Regional meeting American Bar Association, San 
Juan, Puerto Rico. 


May 22-29—xXIVth Conference of the Inter-American Bar As- 
sociation, Americana Hotel,San Juan, Puerto Rico. 


June 16-19—15th Annual Convention of The Florida Bar, 
Fontainebleau nes Miami Beach. 


July 25-August 1—American Trial 
Fontainebleau Hotel, Miami Beach. 


August 6-7—The National Association of Defense Lawyers in 
Criminal Cases, Americana Hotel, Miami Beach. 


August 9-13—ABA Annual Meeting, Miami Beach. 


(Official announcements concerning events of regional and statewide interest to 
members of The Florida Bar will be entered on the calendar, as space permits.) 
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REPORT TO YOU 


Summary of Board of Governors Actions 


Meeting in Tallahassee November 19, 20, 21, 1964, 
the Board of Governors: 


‘ ERED grievance matters the entire day of Novem- 
er 

Received status report on Bar projects from President 
Chesterfield H. Smith. 

Heard President-elect Robert M. Ervin outline plans 
for the continuity of programs during his administrative 
year and report on the activities of a special study com- 
mittee on section activity. 

Reviewed financial statement for the period July 1, 
1964, through October 31, 1964. 

Received report from The Florida Bar Center Commit- 
tee Chairman Russell McCaughan that 936 pledges had been 
received to date; that the committee had authorized em- 
ployment of interior designers and landscape architects; 
that the committee had encouraged the architect to com- 
plete final working plans in order to let bids during 
January 1965. 

Tabled for later consideration a proposal to waive 
The Florida Bar Center campaign policy requiring a mini- _ 
mum=-maximum gift in the amount of $500.00. 

Voted against adopting the declaration of principles 
recommended by a Liaison Committee of The Florida Bar and 
the Florida Land Title Association; voted to accept an 
offer of the Executive Council of the Real Property, Pro- 
bate and Trust Law Section of The Florida Bar to study and 
prepare a statement concerning the lawyer's role in real 
estate transactions. 

Approved proposed amendment to Article IX, Integra- 
tion Rule of The Florida Bar, which meets the Bar's re- 
sponsibility in affording the membership an opportunity to 
participate in and have knowledge of the annual budget of 
The Florida Bar, and directed Committee Chairman Fletcher 
G. Rush to prepare and file an appropriate petition with 
the Supreme Court. 

Received report on the Citizen's Conference on Flor- 
ida's Judicial System set for December 3-5 in Jackson- 
ville. 

Adopted recommendations of the Group Insurance for 
Members of The Florida Bar Committee that a system be im- 


REPORT TO YOU will appear as a reqular feature in the Journal 
following each meeting on the Board of Governors of The Florida Bar. 
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plemented to place complete control of its sponsored in- 
Surance program in the hands of The Florida Bar rather 
than the agency representatives, and that a single agency 
representative be appointed to handle all sponsored insur- 
ance programs. 

Elected as representatives to the Judicial Conference 
of the Fifth Circuit E. Dixie Beggs, delegate, for a term 
to expire 1967; Chester Bedell, alternate delegate for a 
term to expire 1967; and Darrey A. Davis, alternate dele- 
gate, for a term to expire 1966. 

Approved a new set of legal forms and work sheets as 
proposed by the Legal Forms and Work Sheets Committee sub- 
ject to editorial changes. 

Resolved to join with the Dade County Bar Association 
as co-host, without financial obligation, of the annual 
meeting of the American Bar Association scheduled for Au- 
gust 1965 in Miami Beach, naming Reginald L. Williams as 
chairman of the Host Committee. 

Received quarterly status report of the Continuing 
Legal Education Committee from CLE Director Wade L. Hop- 
ping. 

Approved one petition for reinstatement. 

Ratified interim actions of the Executive Committee. 

Moved to consider at the next meeting of the Board 
endorsement, aS proposed by the Strengthening Legal Edu- 
cation Committee, of an expanded law program at the Uni- 
versity of Florida calling for facilities to accommodate 
a student body of 1,500. 

Were urged by President Smith to acquaint local bar 
associations with The Florida Bar Foundation and how it 
can be used to upgrade legal education through memorial 
gifts. 

Resolved to endorse and adopt as its own the resolu- 
tions of the Admiralty and Maritime Law Committee of The 
Florida Bar and of the Maritime Law Association of the 
U. S. concerning the proposed consolidation of the Ad- 
miralty Rules with the Rules of Civil Procedure. 

Approved as a standing policy of the Board a resolu- 
tion that sets forth procedure for the adoption of new 
rules of court procedure or the amending of existing rules 
of court procedure promulgated by the Supreme Court of 
Florida. 

Appointed a special Board committee consisting of 
Thomas Alexander, Chairman, H. P. Osborne, Jr., and John 
M. McCarty to assist groups now surveying law enforcement 
and the crime situation in Florida and provide information 
to the Florida Legislature. 
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Elected Robert B. Butler and Russell McCaughan repre- 
sentatives on the Board of Governors from the new Seven- 
teenth Judicial Circuit, and requested that recommenda- 
tions be made at the January meeting of the Board to fill 
the vacancy existing in the Fifteenth Judicial Circuit. 

Resolved to file a brief as amicus curiae in the pro- 
ceeding for construction of the will of Emil Vieth, de- 
ceased, pending in the County Judge's Court in and for 
Dade County to aid the court in determining the law to be 
applied in making distribution of decedents' estates under 
marital deduction clauses of wills. 

Heard Chief Justice E. Harris Drew of the Supreme 
Court urge the Bar to express its beliefs forthrightly in 
the interest of the progress of the profession, the public 
and the administration of justice. He commended the 
Standing Committee on Judicial Selection, Tenure and Com- 
pensation for its endeavors to improve impeachment proc- 
esses in Florida. 

Changed the name of the Sub-Committee on Cooperation 
with Lawyers' Title Guaranty Fund to Sub-Committee on 
Lawyers' Title Guaranty Fund. 

Reviewed recommendations of the Appellate Court Rules 
Sub-Committee for amending Florida Appellate Rules and ap- 
proved Rules 3.2, 3.3, 3.6, 3.7, 3.8, and 3.16, and amend- 
ed Rules 4.2, 3.10, and 7.2. 

Agreed to hold the next meeting of the Board January 
21-23 at Fort Lauderdale, Florida. 

Complete detailed minutes of the Board of Governors 
are on file in the Headquarters Office of The Florida Bar. 
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NOTICE OF HEARING 
PROPOSED AMENDMENT TO INTEGRATION RULE OF THE FLORIDA BAR 


The Supreme Court will hear arguments on a proposed amendment to Article 
IX of the Integration Rule of The Florida Bar at 9:30 a.m., Tuesday, February 9, 
1965. A copy of the proposal is on file in the office of the Clerk of the Supreme 
Court. 
SID J. WHITE 
Clerk, Supreme Court 
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OFFICIAL ANNOUNCEMENT 


Nomination of President-elect 


Each year, a President-elect shall be elected by the active 
members of The Florida Bar to take office as President-elect fol- 
lowing the annual meeting. The President-elect shall take office as 
png on at the conclusion of the year following his term as Presi- 

ent-elect. 


Article IV of the By-Laws provides in part that ‘‘any active mem- 
ber of The Florida Bar in good standing may be nominated as a can- 
didate for President-elect by petition signed by not less than twenty- 
five other active members of The Florida Bar in good standing. Such 
nominating petitions shall be filed with the Executive Director at the 
headquarters office, or shall be postmarked, prior to February 15, 
1965. Nominees shall endorse their written acceptance upon such 
petition. No member shall sign more than one nominating petition, 
but signers need not reside in the same judicial circuit as the candi- 
date.’’ (See also Article IV of the Integration Rule.) 


Nomination of Representatives 
on the Board of Governors 


Article Ill of the Integration Rule provides for election of repre- 
sentatives in odd-numbered circuits in 1965, to take office in the 
administrative year which starts at the conclusion of the annual 
meeting in June 1965. Thus there will be one vacancy each in the 
First, Third, Fifth and Seventh Circuits, three vacancies each in the 
Ninth and Eleventh Circuits and two vacancies each in the Thirteenth, 
Fifteenth and Seventeenth Circuits. 


The members of the Board of Governors from each circuit shall 
be nominated and elected by the active members in such circuit, to 


hold office for two years and until a successor is elected and quali- 
fied. 


Nominations shall be made by written petition signed by not 
less than five active members of The Florida Bar in good standing. 
Any number of candidates may be nominated on a single petition, 
and any number of petitions may be filed, but all candidates named 
in a petition and all members signing such petition shall be residents 
of the judicial circuit which the candidate is nominated to represent, 
and shall be active members of The Florida Bar in good standing. 
Nominees shall endorse their written acceptance on such petitions. 
All nominating petitions shall be filed with the Executive Direc.or at 
the headquarters office, or shall be postmarked, prior to 15 Febru- 
ary 1965. (See also Article III of the By-Laws.) 


All nominees will be listed alphabetically on official ballots. 
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President's Page 


FLORIDA BAR CENTER CAMPAIGN 
NEARS COMPLETION 


A building to house our professional staff and activities, the major under- 
taking of The Florida Bar at this time, is nearing realization. In order that you 
remain fully informed, I report: 

(a) On December 31, 1964, the end of the first full year of the fund cam- 
paign, $513,000 of an overall goal of $565,000 had been contributed or 
pledged by our membership. 

Cb) A spacious site on the Apalachee Parkway adjacent to the Capital 
Center has been purchased; soil tests indicate only minimum foundation prepa- 
ration is needed for construction. 

Cc) Preliminary plans submitted by Joseph N. Clemons, Tallahassee 
architect, have been approved, and working drawings have been authorized; 
advertisement for bids to be received in February will be published during Jan- 
uary; construction will begin sometime during March, 1965, to be completed 
within one year thereafter. To assist the architect, an interior design consultant 
and a landscape architect have been employed. 

Cd) Arrangements to borrow the necessary construction funds at a favora- 
ble interest rate are complete. 

Ce) The 20,412 square foot building with a Colonial Williamsburg ex- 
terior design will consist.of two stories and a basement, constructed so that addi- 
tional wings can be added in the future. An elevator will enable handicapped 
lawyers to visit any office, as well as provide easy transportation of equipment - 
and material between floors. The present space is designed to accommodate the 
anticipated growth of The Florida Bar to over 20,000 members in 1980. The 
lobby and adjoining office suite for the President will follow the Williamsburg 
motif; the remaining offices for each working department will be separated and 
functional, but grouped for maximum efficiency of operation and administration. 
A conference room adequate for committee and staff meetings is included; the 
auditorium once proposed has been omitted at this time in deference to the cost 
of other space more urgently needed. 

(f) The fund raising campaign was conducted without the aid of profes- 
sional fund raisers. While I am fully aware of the tremendous number who 
have given unstintingly of their time, nevertheless I risk pointing out three per- 
sons in particular for commendation: 
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First, Mrs. Audrey Hayes, public relations director of The Florida Bar, has 
acted as campaign administrator in addition to her usual work, contributing 
much beyond the call of duty; Second — Reece Smith, of Tampa, who also is 
chairman of the Professional Ethics Committee of The Florida Bar, has dis- 
charged his responsibilities as state campaign fund chairman with diligence; 
the leadership furnished by him has markedly contributed to the success of the 
fund campaign to-date; and Third — the one lawyer who in my own personal 
judgment contributed most overall to our project is Russell McCaughan of Fort 
Lauderdale, a member of the Board of Governors and the present chairman of 
The Florida Bar Center Committee. 

Cg) While some lawyers have expressed to me the thought that our fund 
raising methods and procedures should have been different, these mitigating 
explanations are submitted: 

(1) A consensus of many never reflects the views of any one in their 
entirety; the gratifying thing is that once a decision was reached it was accepted 
by all participants. 

(2) Those charged with the direction of the campaign effort fully 
participated in the fund drive themselves. Each member of the Board of Gov- 
ernors, each past president of The Florida Bar, each lawyer on our professional 
staff, and each member of The Florida Bar Center Committee has contributed 
or pledged. 

(3) If the outstanding bar leaders who composed the membership 
of The Florida Bar Centér Committee and The Florida Bar Center Campaign 
Committee did in the opinion of others make mistakes in selecting the way the 
funds were raised, they were errors of commission and not of omission. The 
committee gave its best judgment; the individual members contributed untold 
hours, made personal financial sacrifices, and each one worked very hard. Truly, 
their efforts reflect a love for their profession, and a willingness constructively to 
contribute to it. I have grave doubts that any other group of lawyers anywhere 
could have surpassed the results here obtained. 

(4) The methods chosen have been successful. With hindsight 
available to temper my judgment, I still personally am satisfied that our decisions 
were sound and constructive, and if it had to be done over, I would do the same 
without substantial deviation. 

Frankly, I am very proud of The Florida Bar. It is awfully hard to raise 
$565,000 by voluntary contributions, but The Florida Bar is doing it on sched- 
ule without in any way compromising its purposes. The successful completion 
of this exciting and stimulating project is manifest evidence that our organiza- 
tion, age only 15 years, has now reached maturity. 


CHESTERFIELD H. SMITH 
President 
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OLLOWING THREE DAYS study of 
Florida’s judicial system, 
100 nonlawyer representatives of the 
state’s professions and industries con- 
cluded that Florida has a bewildering 
and disorganized patchwork of courts. 
The 100 leading citizens were in- 
vited to participate in a Citizens’ Con- 
ference on Florida’s Judicial System 
December 3-5 in Jacksonville. They 
came at their own expense, invited by 
The Florida Bar and these co-spon- 
soring organizations — The Council 
of 100, American Judicature Society, 
and the joint Committee for the Effec- 
tive Administration of Justice. 

Noted jurists and lawyers from 
throughout the United States explained 
the judicial system, its defects, and 
solutions for its improvement. In a 
summary statement at the conclusion 
of three days of speeches and group 
discussions, the conference outlined 
recommendations for sweeping changes 
in Florida’s courts. The statement, as 
adopted by the conference on Decem- 
ber 5, 1964, follows: 


Florida Courts and Judges Today 


The judicial system of Florida, 
measured by modern standards, has 


14 


STUDIED 


serious defects which must be reme- 
died if this state is to keep its position 
of leadership among the other states 
of the nation. 

The present court system, estab- 
lished nearly 80 years ago to meet the 
simple needs of pioneer days, has un- 
dergone only sporadic and piecemeal 
change. As a consequence, Florida has 
a bewildering and disorganized patch- 
work of courts which do not provide 
efficient and economical justice under 
law in spite of the heroic efforts of 
many of her judges. 

Florida has many dedicated and 
competent judges in spite of politically 
influenced selection, inadequate com- 
pensation, the burden and exorbitant 
expense of political elections, and the 
uncertainty of continued tenure in 
judicial office, These judges, however, 
have been excellent in spite of the 
methods of selection, not because of 
them. 

Most Florida judges go on the 
bench through appointment by the 
governor. This one-man political se- 
lection plan often subjects governors 
to undesirable political pressures and 
prevents appointment of the best qual- 
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ified men to the bench. In addition, 
salaries of Florida judges are low, 
when compared with states of com- 
parable size and complexity. The pres- 
ent multiplicity of retirement benefits 
for different judges often results in 
inequities. 

Recent impeachment proceedings 
against Florida judges have dramatized 
the needless waste of hundreds of 
thousands of dollars and the inefficien- 
cy of this method of removing judges 
from office. 

In the areas of court organization, 
administration, supervision, Florida has 
fallen far behind other more progres- 
sive and enlightened states. 

Summarizing, the present judicial 
system of Florida must be thoroughly 
revised if its courts are to continue to 
provide consistently prompt, economi- 
cal, fair and equal justice under law. 


Selection and Tenure of Judges 
Judges must be taken out of poli- 
tics. Political election and one-man 
judicial selection must be abolished. A 
tested method of securing the best 
judges to serve the courts of Florida 
must be found. 
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Whenever a judicial vacancy occurs, 
a slate of highly qualified nominees 
for that office should be selected by an 
independent nominating commission. 
The governor should appoint one of 
these nominated candidates to fill the 
vacant office. The nonpartisan com- 
mission should be composed of lay 
citizens and lawyers. 

There should be a review of the ap- 
pointed judge by the voters after a 
short probationary term of judicial 
service and, thereafter, at the end of 
each term of that judicial office. The 
judge should be required only to run 
against his record in office on a non- 
competitive ballot where the only 
question before the voter is whether 
the judge’s record justifies his con- 
tinued retention. 

This nonpartisan commission plan 
which has also been approved in prin- 
ciple by The Florida Bar is approved 
in principle by this conference. In ad- 
dition, judicial compensation should 
be realistically established, after thor- 
ough study, in order to attract the 
most capable men to the bench with 
reasonable assurance of a continuing 
judicial career based on performance. 
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Discipline and Removal of Judges 
Florida has no reliable method of 
removing or retiring judges who are 
unfit because of misconduct or infir- 
mity, whether physical or mental, A 
fair and economical plan to discipline 
or remove such judges is needed in 
Florida today. 

There should be an independent 
commission, composed of lay citizens, 
judges and lawyers, charged with in- 
vestigating complaints against judges 
of any state court. Every citizen should 
have the right to complain about any 
judicial behavior to the commission. 

All complaints and commission pro- 
ceedings should be confidential in or- 
der to protect all parties concerned. 
The commission should make any 
necessary recommendations to the Su- 
preme Court of Florida for appropri- 
ate action. 

This commission plan, which has 
also been approved in principle by The 
Florida Bar, is approved in principle 
by this conference. It should be in 
addition to, and not in lieu of, the 
present impeachment procedures. _ 

The conference approves the pres- 
ent method of mandatory retirement 
of judges at a specified age and tempo- 
rary assignment of retired judges who 
are physically and mentally able to 
properly perform judicial duties, This 
conference urges the adoption of a 
uniform system of retirement benefits 
for judges. These benefits should be 
sufficient to allow the retired judge to 
live with dignity. 


Court Organization and Administration 

Effective and economical operation 
of any successful business enterprise 
today depends upon intelligent organi- 
zation and effective supervision. Uni- 
fication and administration are equal- 
ly essential in the operation of an ef- 
ficient judicial system. Sound business 
policies dictate adoption of a more 
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flexible court system which would be 
less costly and more beneficial not only 
to the parties involved in contested 
cases but also to the general public. 

Florida has 15 different kinds of 
trial courts today, more than any other 
state in the nation except the state of 
New York. This multiplicity of trial 
courts with overlapping jurisdiction 
is inefficient and costly. In addi- 
tion, the number of these courts varies 
from county to county constituting a 
continuing source of confusion to all, 
including members of bench and bar. 

While Florida temporarily can be 
proud that average time lag in dispo- 
sition of cases brought to court is rela- 
tively short today, work loads of indi- 
vidual judges are seriously imbalanced. 
Same judges are overworked. Other 
judges have virtually no judicial busi- 
ness. There is no present method of 
effectively assigning idle judges to con- 
gested courts so as to equalize the 
workload and efficiently use available 
judicial manpower. 

Florida’s statewide judicial structure 
must be thoroughly overhauled to pro- 
vide for a simple and unified court 
system with responsible and economi- 
cal administration at each level. An 
adequate and comprehensive plan for 
simplified organization with effective 
management should be formulated af- 
ter careful and responsible study by a 
representative citizen’s committee as- 
sisted by bench and bar to the end 
that prompt and economical justice 
under law can be found in every court 
of Florida. 


Study to Continue 

At the concluding session, Saturday, 
December 5, the conference named 
four men to set up a smaller citizens’ 
group for an in-depth study of the 
proposals outlined in the summary 
statement. They are Woodrow Wil- 
son, publisher of the Panama City 
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System in Jacksonville December 3-5 prepare to leave one of the general sessions. 


News-Herald; Hugh Edwards, a 
Gainesville builder; John C. Lee, ex- 
ecutive director, Associated Industries 
of Florida; and Dr. Jere W. Annis, a 
Lakeland physician. 

At the opening dinner in the Hotel 
Robert Meyer December 3, President 
Chesterfield H. Smith described the 
Florida court system of today to the 
conferees. He listed as the most com- 
mon complaints of the judicial system 
the facts that litigation is too expen- 
sive and that it takes too long, and 
concluded that a good court system 
can be measured by a single funda- 
mental test — whether it dispenses 
prompt and inexpensive justice. 


Jurisdiction 
President Smith pointed out the vir- 
tues and faults of the Florida court 
system in the light of the three essen- 
tial elements of a good judicial sys- 
tem—jurisdiction, administrative ma- 
chinery and judges. “In Florida, juris- 
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diction on the appellate level is basi- 
cally good. The constitutional pro- 
visions relating to our Supreme Court 
need little improvement. The rela- 
tionship between our Supreme Court 
and the district and circuit courts is 
excellent. The district courts of ap- 
peal, established in 1957, have re- 
lieved the Supreme Court of the unbe- 
lievable caseload under which it la- 
bored for so long. Our unique Florida 
problem, phenomenal popularity and 
growth, have once again returned us to 
the plight we thought we had finally 
resolved in 1957. The Legislature, 
over the objection of the Judicial Coun- 
cil which proposed the system of dis- 
trict courts, made two mistakes. It 
failed to retain the power to provide 
additional judges as the need arises 
without further amending the Consti- 
tution, and it lacks power to establish 
additional district courts as needed 
with constitutional amendment . . . ” 
“From all this,” President Smith 
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said, “we should learn an easy but im- 
portarit lesson—don’t pour constitu- 
tional provisions relating to courts in 
concrete. Instead grant our elected 
representatives the power to make 
limited readjustments in our court 
structure if conditions warrant it.” 

He went on to explain how the 
original system of three courts, circuit, 
county judge’s and justice of the peace, 
has now grown to at least 15, because 
the Legislature simply created addi- 
tional varieties since it had no authori- 
ty to make necessary jurisdictional ad- 
justments. “We relinquished our de- 
sirable simple court system for a com- 
plex, complicated gerrymandered di- 
vision of jurisdiction,” President Smith 
stated. 


Administrative Machinery 

In administrative machinery, Presi- 
dent Smith pointed out two glaring 
deficiencies: There is no centralized 
control of the courts, the Chief Justice 
of the Supreme Court having no way 
of knowing whether the business of 
the lower courts is being handled with 
dispatch; Second, there is no effective 
way for the Supreme Court, the Chief 
Justice, the Judicial Council, The Flor- 
ida Bar, or even the Legislature to en- 
force proper judicial discipline under 
our present system. “The cumbersome 
process of impeachment just doesn’t 
work,” President Smith said. 

Judges, the third element in the 
court system, “ideally should be our 
best legal minds,” he continued. “The 
imanner of selection and the means of 
retention is crucial in procuring a su- 
perior judiciary in Florida. . .. A good 
politician may make a good judge, 
many have, but it is almost impossible 
for a good judge to continue to be a 
good politician. A judge should not 
possess or demonstrate an overt politi- 
cal philosophy, nor should he be re- 
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sponsive to the demands of partisan 
politics.” 


Selection of Judges 

At the morning session Friday, De- 
cember 4, the Citizens’ Conference 
heard a discussion on the selection of 
judges by Glenn R. Winters, executive 
director, American Judicature Society; 
on discipline and removal of judges by 
Robert E. Allard, director, Special 
Projects, Joint Committee for the Ef- 
fective Administration of Justice, Chi- 
cago, Illinois; and on court organiza- 
tion and administration by Ernest C. 
Friesen, dean, National College of 
Trial Judges, Boulder, Colorado. 

“Nonpartisan election is the worst 
of the five traditional methods of se- 
lecting judges in America,” Winters 
said. “It is even worse than partisan 
political election because it substitutes 
the dictatorship of irrelevancy for po- 
litical bossism. Party leaders try to 
pick judicial candidates who, at least, 
will not bring discredit to the party. 
Nonpartisan election does not even 
have that slight restraint. All a po- 
tential candidate needs is the same 
name as some important public figure, 
a large campaign fund or a pleasing 


television personality and, without re- - 


gard to character, ability or experi- 
ence, he will almost always win. Even 
though most judges in this state and 


other so-called elective states appear 


to go on the bench by appointment 
rather than election, Florida is better 
off with party politics than it would 
be with the vagaries of nonpartisan 
election.” 

“Today, six of the seven justices of 
the Supreme Court of Florida origi- 
nally went on the bench by appoint- 
ment, not election. This is not a coin- 
cidence of this particular moment. In 
1952, five of the seven justices sitting 
on the court had been appointed. Nor 
is this one-man appointive system 
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Group sessions such as the one shown above delved deep in the structure of Florida’s 


courts during the Citizens’ Conference. 


unique to Florida. Between 1940 and 
1962 in Texas, a so called partisan 
elective state, 66 per cent of all judges 
were originally appointed, and two- 
thirds of the trial judges now sitting 
in New Mexico, another partisan elec- 
tive state, originally went on the bench 
by gubernatorial appointment. The 
same is true of nonpartisan states. 
Three-fourths of the Minnesota trial 
judges in 1941 had gone to the bench 
by appointment, more than half of 
Michigan’s judges in 1962 had been 
appointed and 50 per cent of the trial 
judges in North Dakota in 1964 were 
gubernatorial appointments.” 

“This unrestrained one-man selec- 
tion of judges is one reason why 
thoughtful citizens in more and more 
states are looking favorably on the 
merit selection and tenure plan first 
advocated by the American Judicature 
Society in 1913 and first adopted in 
Missouri in 1940. I noticed a news re- 
port that a few lawyers in Florida are 
critical of this nonpolitical plan and 
are trying to argue that only two of 
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144 counties in Missouri now use the 
plan. Unfortunately, these critics ap- 
parently have not been very well in- 
formed.” 

“According to my latest informa- 
tion, Missouri has only 114—not 144 
counties. Secondly, all of the justices 
of the Supreme Court of Missouri plus 
all of the judges of the intermediate 
courts of Missouri are selected under 
the plan. Third, only one county, Jack- 
son, and one city, St. Louis, use the 
plan for selecting their trial judges, 
but this one county and one city con- 
tain well over one quarter of the state’s 
population. Finally, the only reason 
that the plan hasn’t been extended is 
because certain political elements in 
the state legislature have repeatedly 
blocked attempts to extend it by local 
option in spite of popular demand for 
it. This is not true of Iowa and Ne- 
braska, where the voters in 1962 
adopted the plan for all judges of their 
state courts.” 

“The judicial branch of government 
must be above politics and that means 
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that the selection and retention of 
judges must be taken out of politics— 
whether it be the politics of nonparti- 
sanship, the politics of the party bosses, 
or the politics of gubernatorial office,” 
Winters concluded. 


Discipline and Removal 

Dishonest, incompetent, lazy or se- 
nile judges give Lady Justice a black 
eye, and a modern method of getting 
rid of these kinds of judges is long 
overdue, Mr. Allard told the Citizens’ 
Conference. 

He said that judges have the sole 
function of administering justice un- 
der law, and that their job is to see to 
it that when a case is decided all par- 
ties feel they have had a fair hearing 
and that the court’s decision is just. 

Allard noted that Florida has one of 
the better judicial retirement plans in 
the country. “However,” he said, “it 
does not have a modern system for re- 
moving judges who have not reached 
retirement age. Florida still relies on 
costly impeachment proceedings to 
remove state court judges.” . 

He cited the success of the plan 
used in California since 1961 under 
which a commission on _ judicial 
qualifications investigates complaints 
against judges and recommends to the 
state supreme court the removal from 
office of any judge found guilty of wil- 
ful misconduct in office, persistent 
failure to perform duties, habitual in- 
temperance or disability. Under the 
plan, the accused judge has the right 
to a public trial if he so desires. The 
commission consists of nine members, 
five judges, two lawyers, and two lay- 
men. 

“Under this system,” he explained, 
“the independence of the judiciary is 
protected and the public is assured of 
capable, efficient and conscientious 
judges on the bench.” 

Aliard noted that in the three years’ 
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existence of the plan in California, 
277 complaints investigated by the ju- 
dicial qualifications commission had 
directly resulted in the resignation or 
retirement of 20 judges. 


Court Organization 

“Florida needs a unified court sys- 
tem and an administrative organization 
to supervise the operation of the 
courts under such a unified court sys- 
tem,” Friesen told the group. He ad- 
vocated reorganization of the courts 
for specialization to place cases before 
the trial judge best qualified to exer- 
cise sound judgment. 

He told conference delegates that 
judges, rather than the legislature, 
should be allowed to distribute the 
workload of the courts. Friesen noted 
that Florida has been one of the lead- 
ing states in assuring an adequate 
number of judges to meet the needs 
of a growing society and creating an 
adequate appellate system to cope with 
the increased volume of litigation. 
“However,” he said, “Florida still has 
a multiplicity of courts independent of 
each other and no systematic super- 
vision of the court system. A unified 
court system would provide for choices 
as to the importance of different types 
of litigation without having to amend 
the state constitution to provide differ- 
ent courts. In addition there should 
be a judicial officer responsible for 
the overall management of the court 
system with authority to designate pre- 
siding or administrative judges to 
supervise specific areas of the state.” 

Information concerning the “Mis- 
souri Plan” and its judicial nominating 
commission was given by Judge Elmo 
B. Hunter of Kansas City, Missouri. 
His remarks are printed in full else- 
where in this issue of the Journal. 

The final formal address of the 
conference came on Friday evening, 
December 4, when W. St. John Gar- 
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wood, retired justice of the Texas Su- 
preme Court, spoke on the citizens’ 
responsibility for judicial reform. He 
called for an informed citizenry to 
know and act in matters relating to 
improving the methods of judicial 
selection and tenure to better meet 
the growing needs of a modern society. 
“Since we have every reason to believe 
that tomorrow will be more complex 
than today,” he said, “I suggest that 
even if we knew the average of today’s 
judges to be excellent, we would still 
have reason to adopt a new system 
that might better insure more excel- 
lent judges for tomorrow.” 

He vigorously attacked the view 
that the so-called Missouri Plan of 
judicial selection perpetuates senile or 
other undesirable judges in office. He 


stated that it was his experience that 
the open election system itself is any- 
thing but a guarantee against abuse of 
tenure by disabled or corrupt judges. 
“Whatever system we have,” he said, 
“there should be both automatic re- 
tirement for old age and an expedi- 
tious procedure for forced retirement 
for disability as well as removal for 
misconduct.” 

The conferees were welcomed to 
Jacksonville by Mayor and Governor- 
elect Haydon Burns, who praised each 
of them for their “high contribution to 
democracy as they study proposed 
changes in government that will have 
such a telling effect on the administra- 
tion of the judiciary in the State of 
Florida.” 


Robert E. 
Allard of the 
Joint Com- 
mittee for 
the Effec- 
tive Ad- 
ministration 
of Justice 
addresses 
the Citi- 
zens’ Con- 
ference. 
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ZS Years 
Under the 
Merit 


Selection 


Plan 


by Judge Elmo B. Hunter 


UR DEMOCRACY has three 
branches of government—execu- 
tive, legislative and judicial. We all 
realize that modern conditions require 
higher qualifications for the successful 
operation of our government. This is 
particularly true of the judicial branch, 
whose proper function is an absolute 
necessity if democracy is to succeed. 
During the course of this mecting 
we are studying many of the problems 
that beset this third branch of govern- 
ment, the judiciary—or shall I more 
accurately say the judges who man our 
courts. We are in the process of find- 
ing out that the most fundamental of 
these judicial problems is the matter 
of the selection and tenure of our 
judges. Fortunately, civic leaders and 
leaders of the bar and the judiciary 


Editor’s Note: Judge Elmo B. Hunter, 
Kansas City, Missouri, delivered this ad- 
dress at the Citizen’s Conference on Flor- 
ida’s Court System on December 4, 1964, 
in Jacksonville. 
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all over the country are undertaking a 
study in depth of the problem, just as 
are you ladies and gentlemen here to- 
day. 

I have asked myself several times— 
why was I invited to be here as you 
very capable ladies and gentlemen go 
about your task of study? I think I 
know the answer—you are considering 
venturing into the field of a new ju- 
dicial selection system. You sense you 
will encounter new problems concern- 
ing it and you would like to know 
something of the experience of mv 
state— Missouri—that has had a simi- 
lar type of judicial selection for a quar- 
ter of a century. You feel that many 
of the problems Missouri has already 
faced may confront you, and you are 
interested in how we met those prob- 
lems. If our experience can prove to 
be of any help to vou, and I think it 
can, I am glad to share it with you. I 
know that we have a common objec- 
tive—to obtain the best judiciary pos- 
sible and to achieve its most efficient 
operation. 

Missouri has by constitutional pro- 
vision what is known as a non-partisan 
appointive-elective plan. In 1906, Ros- 
coe Pound, former dean of Harvard 
Law School, brilliantly analyzed the 
causes for popular dissatisfaction with 
the administration of justice in this 
country and suggested greatly needed 
reforms. It was in answer to this that 
in 1913 Albert M. Kales of the North- 
western University Law School under 
the sponsorship of the American Judi- 
cature Society drafted the nonpartisan 
appointive-elective plan. 

The plan was endorsed by the 
American Bar Association in 1937 as 
the most acceptable substitute availa- 
ble for direct election of judges. Its 
provisions have been incorporated into 
the Model Judicial Article for state 
constitutions that was drafted by the 
American Bar Association’s Section of 
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Judicial Administration and approved 
in 1962 by the Association’s House of 
Delegates. 


Missouri Plan Combines Best Features 

Often identified by the popular cap- 
tion “Missouri Plan” (we were the pi- 
oneering adoptive state), the plan com- 
bines the best features of appointive 
and elective systems. 


It is characterized by three basic 
elements: 


1. Nomination of slates of judicial can- 
didates by non-partisan lay-profes- 
sional nominating commissions. 

2. Appointment of judges by the gover- 
nor from the list submitted by the 
commission. 

3. Review of appointments by the voters 
in succeeding elections in which 
judges run unopposed on the sole 
question of whether their records 
warrant retention in office (merit re- 
tention). 


This, then is the plan that Mis- 
souri in 1940 adopted and for a quar- 
ter of a century has successfully used 
and which you are studying here to- 
day. You are interested in why Mis- 
souri adopted this plan and how it is 
working out. 

Perhaps I can best tell you by re- 
viewing the story of my state—Mis- 
souri; how it faced many of the prob- 
lems that you now face and how it 
strove for a proper solution. The 
things I relate are not theoretical— 
they are hard, cold facts. As a pack- 
age, they will inform you why Mis- 
souri in 1940 was the first state to 
adopt the plan. 


Missouri’s Story 


Permit me to tell you Missouri’s 
story as I observed it first hand before 
we had the American Bar Plan of ju- 
dicial selection. At that time our 
judges for our trial courts, our three 
intermediate appellate courts, and our 
supreme court were elected under a 
partisan political system. At times the 
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results flowing from this system ranged 
from the ludicrous to the near chaotic. 

No man aspiring to the bench, who 
had to give up his law practice to do 
so, could be at all sure of his tenure in 
office, irrespective of his merit, ability 
or fine record. He could not control 
national or state landslides nor the 
whim of the current political power or 
boss who might knife him in his party's 
primary if his judicial decisions did 
not suit. The result? In the 20 years 
between World Wars I and II, 1919- 
1939, only twice was a judge of the 
Supreme Court of Missouri who had 
served a full term re-elected to another 
term. 

In the two large cities of St. Louis 
and Kansas City the situation was even 
worse. The tenure and selection of the 
judges was controlled by certain poli- 
ticians and political machines. The 
dockets were congested as the judges 
had to spend much time keeping their 
political fences mended and in cam- 
paigning. Many lawyers believed that 
some judges might be influenced by 
political considerations and hesitated 
to go to court unless they co-employed 
an influential political attorney who 
might be favored in that particular 
court. Their worry was that the other 
side might co-employ an attorney who 
had more political influence than 
theirs. 

The judges themselves were beset 
with problems and influences which 
they did not relish and which had no 
proper place. Many of those who had 
made money or time contributions to 
a judge’s political campaign did not 
hesitate to remind the judge of that in 
any case where they, their friends, or 
political associates had a personal, po- 
litical or financial interest. In such a 
climate precinct captains and political 
faction leaders not only did not hesi- 
tate to put in a good word for a friend 
or faction associate involved as a party 
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in litigation — but some were even 

bold enough to convey the message 
that the judge would “get his” at the 
polls at the next election unless he 
“did right” by a certain side. In some 
instances, grand juries, the heart and 
soul of adequate law enforcement, 
were indirectly selected by certain 
politicians through the method of hav- 
ing the judge calling the grand jury 
first submit to the politician the list of 
names he intended to use, to be sure 
none were personally obnoxious to that 
politician or his group. The judges 
themselves, in the face of larger dock- 
ets and increasing backlogs of cases, 
lost valuable working time as they 
“took off” from three to six months be- 
fore every election in order to cam- 
paign. 


Desirable Fundamentals Outlined 


Not all of these things were publicly 
known, but enough was to occasion 
the formation of a citizens-lawyers 
committee to study the problems, 
much as you are now doing. This 
committee publicly set out certain 
fundamentals, so well known as to be 
almost trite, yet possessed of a new 
meaning. Let me hurriedly list some 
of them for your own thought. 

(1) The judicial, as contrasted 
with the legislative and executive 
branches of government, has no 
political purpose or political func- 
tion to serve. Hence, politics has 
no proper place in the courts, and, 
if present, serves only to distract 
from justice. 
(2) The judges of the courts should 
come from the ranks of our most 
able and most talented lawyers — 
from men chosen on the basis of 
personal integrity, impartiality, ju- 
dicial temperament, ability, legal 
training, and physical and mental 
vigor for the arduous work of the 
position. 
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(3) These judges, after their selec- 
tion, must be assured freedom from 
political influence and threat, and 
provided with reasonable security 
of tenure so long as they perform 
properly. 

(4) The system of selection and 

tenure must be such as to free them 

from having to conduct campaigns 
or engage in time consuming activi- 
ties for their retention, and leave 
them free to do the one thing they 
are supposed to do—devote their 

full time to doing the work of a 

judge. 

Man is a creature of habit and he 
shys away from a thing that is new 
and different. Then there are always 
some who for one reason or another 
desire no improvements. This means 
that judicial reform is not for the 
short winded, 

It was difficult to be the first to try 
a substantial change of judicial selec- 
tion and tenure. It took a tremendous 
citizens’ effort campaign to get the 
American Bar Association’s Plan put 
over in Missouri in 1940 by a consti- 
tutional amendment which carried by 
80,000 votes. Those against the plan 
did not rest. Just 60 days later they 
endeavored to have it repealed, saying 
our people did not understand it when 
they had first voted on it, The re- 
pealer was defeated by twice the earli- 
er vote—160,000 plus. Two years 
later when our state constitution was 
being redrawn these opponents en- 
deavored to have our court plan omit- 
ted from that constitution but without 
success, for our people had experi- 
enced some of the fine results of the 
plan. In 1955 a weak, scattered and 
utterly futile effort was made in our 
legislature to abolish the plan. There 
have been no further public attacks. 
This does not mean that we are not 
watchful. Just as eternal vigilance is 
the price of liberty, constant attention 
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must be given to our court system to 
assure it remains true to its purpose 
and does not erode away to medioc- 
rity. 


The Critics 


We recognize there are some who 
continue to be critics of our court plan, 
and understandably so. Some of these 
are sincere and well motivated and 
others are not. I will try to classify 
most of them as I view their thinking 
so that you can understand the basis, 
or lack of basis of their criticism. 

Since I am one, I will commence 
with lawyers. In Missouri, and else- 
where, lawyers as a class are notorious 
for their lack of unanimity on almost 
any subject, and for their inclination 
to seek out the opposite side of any 
matter. We lawyers thrive on contro- 
versy and enjoy withholding a com- 
plete endorsement of any idea or thing. 
We think we can say it better, and we 
usually differ on details. We laughing- 
ly say of ourselves that if at a typical 
bar meeting some one would propose 
a resolution commending the 23rd 
Psalm as written, at least a dozen or 
more would jump up and offer amend- 
ments to improve the Psalm. So to ex- 
pect complete unanimity among 
lawyers on any serious subject is to 
expect what seems seldom to occur. 
Much of the criticism in Missouri 
from lawyers is not with the basic 
plan, but rather is no more than the 
individual lawyer’s idea of some com- 
paratively minor change that he would 
suggest or prefer or his wish that it 
would be administered a little differ- 
ently. 

However, there have been and still 
are some few, but highly vocal, lawyers 
who deem their pocketbook or other 
personal interest involved, who put 
that consideration first, and who de- 
liberately want a court that will give 


” 


them some “in,” some “break,” some 
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advantage, some special influence; or 
that is “friendly” or “sympathetic” to 
them or their clients’ interests to the 
corresponding disadvantage of the 
other party who may be involved. 
Sometimes they talk in terms of “con- 
servative” or “liberal” but what they 
really mean is “friendly” or “unfriend- 
ly” to their or their clients’ particular 
type of business or interest. They re- 
fuse to recognize that it is not a proper 
function of a court to be either 
“friendly or unfriendly” to any par- 
ticular group. These persons do not 
want an impartial court where all may 
come on equal terms and receive jus- 
tice based solely on the merits of their 
cause. They do not like the American 
Bar type of court plan and probably 
never will—at least as long as they 
openly or secretly seek a special ad- 
vantage, for under the American Bar 
method of selection where the judici- 
ary is selected and retained on merit 
and merit alone, no group or interest 
is likely to acquire any special “in” or 
advantage over any other. 

Another group is composed of those 
who think — but mistakenly — that 
their group will get less than a fair 
deal from a court selected under the 
American Bar Plan. Some of these are 
claimants’ attorneys who erroneously 
have concluded that such selection 
brings to the bench only “conservative” 
lawyers from large law firms. Studies 
conducted in Missouri over the past 
24 years show this simply is not true. 
Claimants’ attorneys in Missouri do 
get a fair day in court. They get all 
they are entitled to and no more, just 
as do defendants’ attorneys. Neither 
group is favored. Neither group is 
penalized. The majority of the leaders 
in both groups, as well as the rank and 
file, now realize this and have come to 
welcome a court system that is specific- 
ally designed to see to it that all groups 
are treated equally under law. They 
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appreciate the strength and necessity 
of such a system for it guarantees they 
will not be the possibly favored today 
only to be the disfavored tomorrow, 
depending on the whims of politics 
and other nonrelevant factors. 

To some extent what I have said 
applies to labor. There are some few 
who want courts in which they can ob- 
tain special advantage, and who think 
they can obtain this through keeping 
the courts in politics, but the really 
thoughtful and sincere labor leader 
realizes that it is to labor's ultimate 
interest that this great country of ours 
have a court system that truly pro- 
nounces justice based on the merits 
alone. We who have the American 
Bar Plan have been heartened and en- 
couraged to note a rising support from 
labor, and particularly from those lead- 
ers who are citizens first and foremost 
and who do not expect the courts to be 
other than fair and impartial. 

Another small group are those who 
mistakenly think any system other than 
the 100 percent political elective sys- 
tem for judges is undemocratic. These 
in this group just have not studied 
their history. None of the 13 original 
states at the beginning of our republic 
obtained their judges by election at the 
polls. They all used an,appointive sys- 
tem. Three, New York, Maryland 
and Massachusetts, obtained judges 
through appointment by the governor 
subject to consent by the council. In 
New Hampshire and Pennsylvania ap- 
pointments were made by the governor 
and the council. In the remaining 
eight states the power was vested in 
one or both houses of the legislature. 
To repeat, no state in 1789 obtained 
its judges through the election process. 
Our forefathers, to avoid weakening 
our democracy, did not provide for 
judges to be obtained at the polls by a 
partisan ballot. It was not until 70 
years later, 1846, that any state elec- 
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ted judges by political party ballot and, 
of course, our federal judiciary has 
always been obtained by appointment 
by the president with the consent of 
the senate. As a final history lesson, 
let me point out that of all the coun- 
tries existing in this world today only 
Russia plus a very few small cantons 
of Switzerland and Argentina obtain 
judges by election at the polls. 


Plan is Thoroughly Democratic 


The American Bar Plan which com- 
bines the best features of the three 
historical methods of choosing judges, 
selection, appointment and election, is 
thoroughly democratic. Uuder it the 
people do have the final say, based on 
meritorious nonpolitical considera- 
tions, as to whether a judge after a 
short trial period shall be retained in 
office for a full term. The judge they 
vote on has been appointed by a gov- 
ernor who was elected by the people, 
and he has selected this judge from a 
panel chosen solely on the basis of 
merit by laymen representing the pub- 
lic, selected by the governor; and 
lawyers representing the public and 
the bar, selected by lawyers. It is 
totally unrealistic to say that such a 
plan is not democratic. 

Another group, small now but one 
which will grow larger with the pass- 
age of time, are those who earnestly 
desire to become judges but who either 
fail’to make the panel or who fail to be 
appointed by the governor. Their dis- 
appointment is understandable but un- 
avoidable. Fortunately, most of them 
get over it, and realize there are just 
not enough judgeships to permit every 
lawyer who wants to be a judge to be- 
come one. This would be true no mat- 
ter what selection system is used. 

Finally, and in frankness, I must 
acknowledge there are some who sin- 
cerely and in good conscience prefer 
the electivt or the appointive system 
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over the American Bar Plan method 
of nonpartisan selection. These peo- 
ple are entitled to have their opinions 
respected, especially if they are in- 
formed opinions based on an in depth 
comparative study of the various selec- 
tive systems. I do not think this latter 
class is a very large one in our state, 
for I am convinced an impartial study 
of the American Bar Plan is persua- 
sive of its merits. 

I am a product of the American Bar 
Plan. I was a practicing attorney in 
Kansas City in one of the general 
practice law firms and was teaching in 
the evening at our local university law 
school. At the age of 36 in 1952, I 
went on our circuit court under this 
plan. I was retained in office for a 
six-year term by our electorate in 
1953. In 1956, I went on the bench 
of our intermediate appellate court 
under this plan, and in 1958 was re- 
tained by our electorate for a twelve- 
vear term, As the immediate past pre- 
siding judge of my court, I have been 
the chairman of the five-member ju- 
dicial commission that selects a panel 
of three from which our governor must 
fill any vacancy in our trial courts in 
the Kansas City, Missouri, metropoli- 
tan area. 


How a Court Vacancy is Filled 


Some day you may want to make 
the American Bar selection plan ap- 
plicable to your appellate and trial 
courts as we have in Missouri. While 
the process is essentially the same as 
to appellate and trial courts under the 
court plan, permit me briefly to tell 
you how a trial court vacancy is filled 
in Missouri by giving you a concrete, 
recent example. Just a few months 
ago two of our trial judges retired be- 
cause of a combination of age and ill- 
ness. This created two judicial va- 
cancies. Our judicial nominating 
commission issued a public statement 
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that the nominating commission would 
soon meet to consider two panels of 
three names each. The names would 
be sent to the governor for him to 
select one from each panel to fill 
the vacancy. The news media re- 
ported that the nominating commis- 
sion was open to suggestions and 
recommendations of names of those 
members of our bar best qualified to 
be a circuit judge. It received the 
names of many outstanding and highly 
qualified lawyers who were willing to 
be considered by the commission be- 
cause of the nonpolitical merit type of 
selection involved. The commission on 
its own surveyed all eligible lawyers 
in the circuit to see if it had before it 
the names of all those who ought to be 
considered. From all sources the com- 
mission ended up with 57 names. Af- 
ter several weeks of careful study by 
the commission, the list of eligibles 
was cut to 12 then to nine and finally 
to those six who the members of the 
commission sincerely believed to be the 
six best qualified of all. Those six 
names, three on each of the two 
panels, were sent to the governor who, 
after his own independent considera- 
tion of them, made his selection of one 
from each panel. His selections were 
widely acclaimed by the press and the 
public as excellent choices from two 
very outstanding panels. The Com- 
mission was glad to see the governor 
get his accolade, but its members 
knew that no matter which one of the 
three on each panel he selected, the 
people of Missouri were assured an 
outstanding judge. 

I might note in passing that each 
of the two panels of three names sub- 
mitted to the governor happened to 
contain the names of two Democrats 
and one Republican. Our governor, 
John Dalton, is a Democrat. He ap- 
pointed a Democrat from one panel 
and a Republican from the other. I 
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do not think this was deliberate. I am 
convinced that our constituticnal non- 
partisan court plan has so proven its 
merit that our governor, who is oath 
bound to follow the constitution, 
shares its spirit as well as its letter. 
He selected the two he thought best 
qualified, irrespective of political 
party. 


The Nominating Commission 


Let me hasten to assure you that 
certain things are necessary if such a 
system as ours is to work properly. I 
cannot stress too strongly that it is the 
nominating commission which is the 
important factor. If it selects a highly 
qualified panel it is immaterial which 
one of them a governor might appoint. 
To assure such a selection the mem- 
bership of the nominating panel must 
be composed of men who will sincerely 
and faithfully carry out both the letter 
and the spirit of the plan. They must 
be men who will approach their task 
objectively, striving only to find the 
highest and best qualified men for 
panel selection. They must disregard 
political and personal attachments and 
look only for those qualities that go 
to make an outstanding judge. 

In our state the lawyers of the cir- 
cuit elect the two lawyer members 
of the circuit nominating commission. 
Our bar has fully recognized the need 
to elect to commission membership 
lawyers who will carry out both the 
letter and the spirit of our plan. The 
governor appoints the laymen on our 
panel and their terms are staggered so 
that no one governor gets to appoint 
both of them. Fortunately, our gover- 
nors have recognized the need to ap- 
point objective, high class civic leaders 
to the nominating commission. 

Additionally, our bar, our news- 
papers, radio, T.V., and other news 
media help acquaint our public with 
the plan and work toward its success. 
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In our state from time to time the 
question has been raised—usually by 
lawyers—as to why laymen should be 
included as members of a judicial com- 
mission whose purpose is to select 
those from whom judges are to be 
appointed. The discussion usually 
runs along the line that laymen are 
not personally acquainted with the 
bar generally and are not in position to 
know the individual qualifications of 
the members of the bar. I confess to 
having shared that type of thinking 
until I got to be a member of the judi- 
cial commission. Then the experience 
of seeing first hand how the commis- 
sion actually worked quickly demon- 
strated to me the real need and great 
value of having laymen on the nomi- 
nating commission. 

Usually the laymen on the judicial 
commission have had some previous 
experience in panel selections, but 
whether they have or not, it is true 
that as the nominating commission 
first commences to study names for 
panel selection the laymen tend to: be 
listeners. As the list of names begins 
to narrow and the discussions become 
more detailed, the laymen find them- 
selves somewhat in the position of 
jurors. They carefully listen to how 
each lawyer member evaluates the po- 
tential selectees and in turn they eval- 
uate what the lawyer members are 
saying. If a lawyer member in discuss- 
ing the relative merits of one potential 
nominee over another puts forth weak, 
immaterial, ill-formed, or prejudiced 
views, the laymen quickly discern this. 
They ask quite pertinent questions. 
They make some independent investi- 
gations. They are determined that the 
lay public get the best judges possible 
and they quickly cast aside improper or 
detracting considerations. They avoid 
the purely personal antipathies that 
occasionally arise among lawyers. By 
the time the vote is taken they are as 
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well informed as the lawyer members, 
have helped keep the entire selection 
process objective, and have kept the 
commission members reminded that 
the courts are not just to serve lawyers 
and their interests but truly and ulti- 
mately belong to the people who are 
entitled to the best. I am convinced 
that laymen do have a very important 
function to serve in the work of a 
judicial selection commission and that 
their very participation promotes ob- 
jectivity and care in selection, and 
instills public confidence in the results 
reached. 

It is the practice in Missouri for our 
state integrated bar to conduct a secret 
poll of the lawyers of the particular 
circuit or area affected whenever any 
judge is about to come up for retention 
in office under our nonpartisan court 
plan to determine whether those law- 
vers believe the particular judge has 
performed ably and should or should 
not be retained. The results of this 
poll are published widely for the in- 
formation and guidance of the public. 
The last such poll that we had in- 
volved five judges up for retention 
(two of whom had become judges 
prior to 1940) and a new judge who 
two years earlier had been appointed 
under the nonpartisan court plan. The 
new judge received the highest num- 
ber of favorable votes for his retention 
—a solid indication that once again 
the selection under the plan was a 
good one that met with the approval 
of the bar. 

At the general election a few weeks 
later, the public, having had the bene- 
fit of the results of the bar poll, voted 
that this new judge should be retained 
in office for a six-year term. 


Improvements Needed 


So that I do not mislead you, I 
hasten to assure you that our plan is 
not perfect by any means. Through 
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the years we have had our problems, 
and we have noted where improve- 
ments could be made. We are in the 
process of trying to make some of them 
now. In the main they concern ju- 
dicial retirement and judicial pay, for, 
after all, the entire system must be 
strong and well balanced to work prop- 
erly. After 24 years of actual opera- 
tion, our plan has stood up well under 
the numerous tests and strains placed 
upon it. It has substantially met the 
expectations of our citizens. It has 
grown in favor among lawyers and the 
public as the years have passed. Many 
who opposed it originally are now its 
staunchest supporters after having ob- 
served its many years of successful 
operation. 

Our lawyers and citizens have seen 
first hand how a system of nonpartisan 
selection of judges results not only in 
attracting to the bench those who are 
best qualified but also assures security 
of tenure and the preservation of the 
experienced services of those who serve 
ably. 

I personally know we now have a 
truly independent judiciary in Mis- 
souri. Our litigants are receiving a 
higher quality of justice and our peo- 
ple have a growing confidence in our 
courts. The courts have been com- 
pletely freed in every respect from 
party politics. 

Today our judges devote their time 
to their courts and its business, free 
of political pressures or loss of time. 
The administration of justice has been 
speeded up. This plan, admittedly 
not perfect, admittedly not a panacea 
for every judicial problem, has fully 
demonstrated to our citizens that it is 
the best yet devised and that it is a 
tremendous improvement over the old 
system. I unreservedly recommend it 
as truly worthy of consideration by 
any state desiring to improve its pres- 
ent judicial system. 
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The Telephone Team that Answers 
Your Communication Needs 


Combined in the huge team of 
telephone people are all the skills 
and knowledge necessary to keep 
telephone service humming in 
homes and businesses. 


There are engineers to plan for 
future expansion. Operators to 
handle calls courteously, effi- 
ciently. Installers and repairmen 
to put in new phones, keep service 
trouble-free. Communications 


consultants to analyze and sug- 
gest systems to meet present and 
future needs of businesses. 


These and many more tele- 
phone people comprise the vast 
team of specialists always on call 
to keep your telephone service 
dependable and convenient. 


Ea ) Southern Bell 


... Serving You 
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In Summary 


Midyear Reports of Committees 


Nt THE RECENT midyear meeting 
of The Florida Bar in Jacksonville, 
chairmen of standing and special com- 
mittees reported on work in progress. 
Summaries of committee action are 
outlined below: 

Jurisprudence and Law Reform: 
The committee is studying more than 
40 suggestions made by lawyers 
throughout the state concerning Flor- 
ida law and 15 sections of Florida 
Statutes that have been declared un- 
constitutional by the Supreme Court. 
Included is Chapter 541, the Fair 
Trade Act. The committee is also 
working on a draft of the fictitious 
name statute, using the New York, 
New Jersey and Massachusetts stat- 
utes, combined with the Florida law, 
as a basis. The committee is hopeful 
these drafts will be completed in time 
to be presented to the Legislature. 

Legal Aid: The committee is study- 
ing ways to aid indigents involved with 
income tax litigation; is considering 
the advantages and disadvantages of 
combining their services with those of 
the public defenders; and has recom- 
mended that the membership of the 
committee be representative of all 
areas of the state in order to make legal 
aid available in each locality. 

Administrative Law: Problems as- 
sociated with the quasi-judicial action 
of agencies and the protection of in- 
dividual rights of parties called before 
an agency for a hearing are being 
studied. Also under consideration is 
waiver by an affected party, Section 
120.22, Florida Statutes. The com- 
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mittee studied Chapter 120, Florida 
Statutes, dealing with the adoption of 
agency regulations, and endorsed the 
principle of prior notice being required 
before an agency adopts a rule. The 
committee considered for possible legis- 
lation an amendment to Section 120. 
051 relating to the authority of the 
Secretary of State to act upon filed 
regulations of agencies, changing cer- 
tain matters of redundancy and gram- 
matical error. The elimination of du- 
plicate statutes relating to administra- 
tive hearing procedures is also under 
study. 

Admiralty and Maritime Law: The 
committee discussed the proposal of 
the Supreme Court of the United 
States to consolidate admiralty rules 
with the rules of civil procedure and 
voted unanimously to oppose it. The 
committee adopted a resolution in op- 
position to the consolidation and pre- 
sented it to the Board of Governors of 
The Florida Bar for their approval. 

American Citizenship: In planning 
for the observance of Law Day U.S.A. 
on May 1, the committee allocated 
funds for specific projects, planned for 
the revision of the Law Day Handbook 
and other materials, and formulated a 
resolution for submission to the Board 
of Governors relative to the application 
of Canon 35 as it refers to televised 
mock trials and other Law Day pro- 
grams held in courtrooms. It made 
plans for a resolution to be presented 
to the Board relative to the rule of law 
and civil disobedience and planned a 
statewide Bar sponsored essay contest 
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open to all high school students on the 
subject of American citizenship. 
Clients’ Security Fund: The com- 
mittee unanimously agreed on the need 
for a clients’ security fund and will 
formulate procedures on how to insti- 
tute such a fund in a future meeting. 
Continuing Legal Education: The 
committee is conducting a three part 
program in meeting the needs of con- 
tinuing legal education for members 
of the Bar. The “bridge the gap” pro- 
gram for new admittees is conducted 
annually by the Junior Bar Section; 
general courses such as presented in 
1962 with the publication of two 
practice manuals, Florida Civil Prac- 
tice Before Trial and Florida Civil 
Trial Practice, will continue to be pre- 
sented; and specialty courses, such as 
the one recently presented on bank- 
ruptcy, are the third type program. 
Planned for 1965-66 are two general 
courses with a two-volume Florida 
Real Property Practice Manual and a 
one-volume Civil Practice After Trial 
Manual, and a specialty course on 
economics. The committee is also 
planning a Probate Manual and two 
volumes on Family Law. 

Corporation, Banking and Business 
Law: Primary project of the committee 
is the Uniform Commercial Code for 
which study has been .completed in 
cooperation with the Florida Bankers 
Association and the Legislative Coun- 
cil. The committee has also studied 
legislation in the field of Blue Sky 
Laws and recommendations 
which would permit private sales ex- 
emptions, amend the law on garnish- 
ments, and the corporation code which 
would permit certain action by the 
board of directors by unanimous writ- 
ten consent without the necessity of 
formal meeting. 

Insurance and Negligence Law: 
The committee voted unanimously 
that a recommendation be made to 
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the Board of Governors that in order 
to accommodate the many members 
of the Bar wishing to serve in this 
area, that a section of insurance, neg- 
ligence and compensation law be 
formed, and that the chairman be 
authorized to appoint needed commit- 
tees. The committee also recommended 
that it present panel discussions and 
mock trials at general meetings of the 
Bar on questions of insurance law. 
It commissioned the Subcommittee on 
Medico-Legal Procedure to proceed 
with recommendations for an inter- 
professional code. 

Education Against Communism: 
The committee is working to sponsor 
jointly with the American Bar Associa- 
tion a teacher seminar on education 
against communism during an annual 
convention of the Florida Education 
Association. It is distributing the ABA 
pamphlets “Peaceful Coexistence” and 
“Communist Propaganda on Campus.” 
Plans are underway to further the pro- 
gram of taking teachers to Freedoms 
Foundation for a seminar on com- 
munism. 

The Florida Bar Center: The com- 
mittee had 897 pledges to the fund 
campaign at the time of this report, 
had approved preliminary plans and 
authorized the preparation of working 
drawings and specifications for the 
building. Plans call for the invitation 
for bids in January and the letting of 
a construction contract sometime in 
February. 

Florida Court Rules: With five sub- 
committees working, the group is writ- 
ing rules of procedure for criminal 
cases, for probate matters and for 
courts of lesser jurisdiction. Appellate 
and rules of civil procedure have been 
presented to the Supreme Court for 
review and approval. A timetable was 
set up for the annual consideration of 
changes in rules generally, with July 
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Ist of each year the date new rules 
become effective. It is planned that 
proposed changes in rules will be pub- 
lished in the Journal before action bv 
the Court. 

International and Comparative Law: 
Members of the committee took part 
in the first Aviation Conference in 
Miami. They are considering a pro- 
gram of exchange lawyers and judges 
with Mexico under the auspices of 
Interama now being constructed in 
Miami. A seminar course in Mexico 
City is planned to study proof and 
pleadings of foreign law in Florida 
courts and use of notaries in civil law 
entries. Assistance has been offered 
to the ABA in presenting a program 
during its annual meeting in Miami 
next August. 

Labor Relations Law: In conjunc- 
tion with the State Mediation Service, 
the committee will collect information 
about the activities of other state labor 
relations boards to determine the need 
for an agency of a similar nature in 
Florida. The committee will serve as 
a liaison with the 12th Regional Direc- 
tor’s Office in Tampa to handle prob- 
lems that sometimes arise in connec- 
tion with field investigative activities 
of the federal government, and will 
formalize standards as to what is un- 
authorized practice in the field of 
labor law. Information about what the 
practice of arbitration means in Flor- 
ida and the backgrounds of arbitrators 
beyond that the Labor Relations serv- 
ices now provide will be made availa- 
ble to lawyers by the committee. 

Legal Education and Admissions to 
the Bar: The committee went on rec- 
ord as being opposed to the partial 
diploma privilege; it recommended 
that The Florida Bar Foundation acti- 
vate student loan funds for deserving 
persons enrolled in law schools in 
Florida. It is studying a proposal that 
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full time law teachers in Florida 
schools be admitted to The Florida Bar 
without examination and a_ proposal 
that law students be allowed to be- 
come associate members. The com- 
mittee approved a recommendation 
that the degree of jurisprudence be 
conferred upon law graduates who 
possess a bachelor’s degree at the time 
they enter law school. 

Strengthening Legal Education: The 
committee endorsed the proposed plan 
of expansion of a legal center at the 
University of Florida and is giving 
further study to the proposal that a 
new law school be established at Flor- 
ida State University. 

Professional Ethics: The committee 
made three recommendations to the 
Board of Governors, one relating to 
the jurisdiction of the committee; an- 
other relative to the publication of the 
opinions of the committee; and the 
other relative to the professional ethics 
programs which are carried on in law 
schools of Florida. 

Public Relations: In an effort to 
make the individual practitioner aware 
that he is the image of The Florida 
Bar, the committee has adopted as its 
theme, “The Lawyer is the Image.” It 
will work toward a closer cooperation 
with news media, promulgate its pub- 
lic relations pamphlets and_ provide 
lawyers with information concerning 
the Missouri survey on public rela- 
tions. 

Unauthorized Practice of Law: The 
committee has under study ways to 
prevent the practice of Cuban notarios 
in Dade County by refugees unfamiliar 
with Florida methods of practicing 
law; ways to halt the formation of 
corporations by non lawyers and the 
practice of law by corporations. Other 
problems of unauthorized practice un- 
der study include estate planning, 
practice by out-of-state attorneys and 
collection agencies. The committee ex- 
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pressed the hope that a full time head- 
quarters staff member be appointed 
at an early date to handle unauthor- 
ized practice matters. 

Group Insurance for Members of 
The Florida Bar: The committee an- 
nounced plans to recommend to the 
Board of Governors a procedure where- 
by the administration of all Bar group 
insurance programs be placed under 
the exclusive control of one adminis- 
trator, and that this administrator be 
under the exclusive jurisdiction and 
control of The Florida Bar. 

Military Law: The committee voted 
to sponsor for the second year the 
Southeastern Seminar on Government 
Claims and Procurement to be held 
in February at Athens, Georgia. It 


recommended that greater emphasis 
be placed on establishment of lawyer 
referral services by local bar associa- 
tions for the benefit of servicemen 
seeking legal services. The committee 
planned to present a series of panel 
discussions for local bar associations on 
“The Role of the Military Lawyer in 
Relation to Civilian Practice.” 
Economics of Law Practice: Plans 
are underway for the presentation of 
a legal institute on economics and for 
a statewide economic survey. 
Special Committee to Study Section 
Activity: A public hearing was held 
to hear comments and recommenda- 
tions on the function, the jurisdiction. 
area of responsibility and related mat- 
ters concerning sections of the Bar, 
including the creation of new sections. 


MATERIALS FOR COUNSELLING 


Are you assisting a corporate client 
in preparing a program of pre-retire- 
ment counselling for employees? There 
are a number of hand-out materials 
and visual aids available to assist you 
and your client in such a program. 
The Florida Bar’s pamphlets entitled 
“Have You Made a Will?,” “So You're 
Going to Buy a Home!” and “Meet 
Your Lawyer” are available in any 
quantity at 3¢ per copy. Other pam- 
phlets which may be of interest are 
“What To Do in Case of an Automo- 
bile Accident” and “How Much Do 
Lawyers Charge?” 

The University of Florida Agricul- 
tural Extension Service publishes a 
brochure entitled “Valuable Papers” 
which provides space and a guide for 
an inventory of personal documents. 
For information about obtaining cop- 
ies, write directly to the Extension 
Service at the University of Florida, 
Gainesville. 
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Your local Social Security Admin- 
istration office has films, charts, and 
hand-out materials regarding retire- 
ment, disability, and social security 
benefits. Of particular interest to you 
as a lawyer will be the “Social Security 
Handbook” containing technical in- 
formation about the provisions of the 
Social Security Act, regulations related 
thereto, and other related benefit pro- 
grams. Other publications contain 
brief explanations of the benefits avail- 
able under the Social Security Act de- 
signed for distribution to the public. 

The Audio-Visual Center of the Li- 
brary School at Florida State Univer- 
sity, Tallahassee, can supply informa- 
tion on rental films dealing with the 
financial and social problems faced by 
retirees. 

Other films on social and recreation- 
al opportunities in the State of Florida, 
and business opportunities for retirees, 
may be obtained by writing to the Re- 
tirement Manager, Florida Depelop- 
ment Commission, New State Office 
Building, Tallahassee. 
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AMERICAN 
INSTITUTE 
OF 
REAL ESTATE 
APPRAISERS ) 


THE AMERICAN INSTITUTE OF REAL ESTATE APPRAISERS 


The Institute is a nationwide professional society. Its membership is limited to persons of un- 
questioned integrity, with extensive training and experience, and qualified by rigid examinations. 
Its members are qualified to evaluate ail classes of real estate, to act as consultants, to pre- 
pare appraisal reports for condemnation pu oo and to appear in court as expert witnesses. 


These M.A.I.’s are members of the Florida 


tate Appraisers. 


ANNA BEACH 
COX, H. EUGE 
108 Beach poeta 778-1500 


APOPKA 
TENNISON, ALFRED (Rt.) 
R.R. #1, Box 184, 

Sheeler Rd., 889-2719 
BARTOW 
LAKE, CARL G. 
680 East Main Street 533-2611 


LOWREY, ROBERT 
402-12th Street, we 
CLEARWATER 

HOPKINS, CHARLES I. 

511 Park St. 733-7921 

LLOYD, NORMAN R. 

600 Pineland Avenue 442-2101 
DAYTONA BEACH 

HAMILTON, N. ARTHUR 


744-0411 


421 Broadway CL 3-5684 
PIERCE, JOHN E 
421 Broadway CL 2-4562 
EAU GALLIE 
CANTWELL, J. F. 
858 Highland Ave. AL 4-5223 
T MYERS 


FOR 
J. GORDON 
P. O. Box 888 EDison 4-6281 
HUNTER, HAMILTON 
2209 Main 
McWHORTE 
10 Collier Arcade EDison 4-1144 
WOOD, HARRY J. 
P. O. Box 992, 1lst Fed. S&L 
Idg. EDison 4-1540 
GAINESVILLE 
HELMS, MERCER 
P. O. Box 717 
RING, 
Dept. of Real Estate 
of Florida 376-3261 


JACKSONVILLE 
BELL, JACK 
6764 LaLoma Drive EX 8-8711 
8407 Lawfin Street 
BRYAN, G. HOWARD EL 5-5551 
417 Julia Street, P.O. Box 629 
BURNHAM, RALPH, JR. 
5781 Dickson Road 356-7371 
DAVIN, JOSEPH W. 
100 West Bay Street EL 6-7371 
HAMILTON, RICHARD H. 
1012 North Third St. CH 6-4891 
McCARTY, P. 
7541 Francisco ge EX 8-8711 
OSBORN, FRANK K 
131 E. Bay (2) FLanders 9-0930 
POLLNER, JACK W. 
3626 Coronado Road EX 8-8711 
RIVERS, WILLIAM J., JR. 
2422 Sedgwick Place 733-5089 
ROGERS, JOHN J. ; 
218 W. Adams St. ELgin 6-3054 
SAYFORD, ALAN 
214 Hemming Park 

ELgin 6-6913 

SMITH, KENNETH H. 
4090 Ponce de Leon Avenue 
SNYDER, FRED L. 
P. O. Box 2202 


376-4243 


STANLY, RICHARD LEE 


3851 Harbor rm (7) EX 8-7592 
TUCKER, L. 
P. O. Box "331 West Forsyth 
Street (2) ELgin 4-6651 
VANZANT, JAMES E. 
P.O. Box 4579 
Prudential Bldg.(7) EX 8-8711 
WILLIAMS, IRVINE D. 
4098 London Road 
WILSON, ARTHUR C., JR. 
2240 Jose Ss. 733-3455 


KELAND 
CAUSEY, ALBERT 
225 East Lime Street MU 6-8167 
HOLLOWAY, E. EDWARD 
P. O. Box 1534 
208 S. Tenn. Avenue MU 2-2334 
SMITH, LEVIE D., JR. 
P.O. Box 258 
215% E. Lemon Street 682-3126 
D., SR. 
P. O. Box 258 
21514 Street 682-3126 


ARGO 
CLAYMAN, JAMES al 
2553 Forest Parkway 


MELBOURNE 
HALL, ELTON 
124 Washington St. PA 3-5925 
TUTTLE, J. ALBERT 
430 New Haven Avenue 


584-2429 


OCALA 
CAMPBELL, TALMADGE D. 
P. O. Box 1652 
706 E. Silver Springs 622-4221 


ORLANDO 
ALFRIEND, MALCOLM C. 
P.O. Box 1402 GA 5-8671 
BRASS, GEORGE F. 
1000 East Robinson CH-1-6761 


DUCKWORTH, R. E., SR. 

1341 W. Colonial Dr.. GA 3-3491 
FARREN, JOHN R. 

212 E. Colonial Dr. 424-4843 
HULT, ALBIN R. 

711N. Magnolia Ave. 424-4843 


JACKSON, JOHN L. 

14 West Gore Street GA 3-9819 
McDADE, EDWARD D. 
P.O. Box 2168 

126 E. Colonial Drive 422-4286 
REX, C. W. 

1501 W. Colonial ged 425-5581 
SCHNEIDER, ALVIN R 

1000 East Robinson 241-6753 


PANAMA CITY 
LINDSLEY, J. C. (Rt.) 
4604 W. 19th Ct. 


PENSACOLA 
ADKINSON, F. EARLE 
2517 North 12th Avenue 
BOTTS, FRANCES (MISS) 


785-4871 


512-513 Brent Annex 433-5491 
HART, R. MOREY 
402 First Fed. Bldg. HE 3-3156 


PONTE ae BEACH 
ALSOP, ERNEST S. 
P.O. Box 361 285-5821 
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PORT ORANGE 
DAVIES, FORREST E. 
Route 1, Box 314 2 Cedar St. 
Daytona Beach 255-1950 


SARASOTA 
RIDDLE, DUNCAN 
P.O. Box 4441 955-8525 


ST. PETERSBURG 
ALLEN, BURTON L. 
602 First oa Bidg. 862-3210 
BARRIOS, Cc. 
808 Times Building 862-6587 
BAYNARD, WILLIAM T 
2430 Coffee Pot Drive ‘862-7783 
DECKER, WALTER B. 
2330 Ninth Street S. 345-9331 
FOGARTY, ARTHUR B. 
613 First Federal Bldg. 862-9587 
GREEN, HN B. 
11 Fourth Street, No. 862-7833 
HUNNICUT, WARREN, JR 


433 Fourth Street N. ' 896-2644 
McCORMICK, DWIGHT E 


554 First Avenue N. 896-9788 
PICKENS, HAROLD 

300 - aoa Street, N. 896-2644 
ROBER R. W. 

433 Street,N. 896-2644 
ROMOSER, J. NORMAN 

P.O. Box 3908 

1303 Snell isle Blvd. 862-2977 


SAMPLE, RICHARD L. 
691 First Avenue, N. 862-3631 
THOMAS, NORMAN C. 
Florida Theatre Bldg. 862-2730 
WALLACE, J. BENTON 
2100 Fourth St., N. (5) 862-3657 


SEBRING 
MRAZ, FRANK J. 
P.O. Box 347 
101 S. Ridgewood Dr. EV 5-8353: 


TAMPA 


0 
1212 Florida Ave. 2) 229-2002: 
BUTLER, FRANK L. 
2515 Sunset Drive 253-0968: 
CAMPBELL, J. WILEY 
2401 Bayshore Boulevard 
COPELAND, WILLIAM H. 
325 S. Boulevard 253-0968. 
DITTRICK, BURTON J. 
1012 Marine Bk. a. 253-0961 
KNIGHT, RICHARD E. 
801 229-0161 
PALLARDY, L 
P.O. Box 1952 


206 Madison St 229-8594 
PALLARDY, L. F., 
P. O. Box 1952 (1) 
220 Madison 229-8016: 


THOMPSON, E. S., JR. 
320 Marine Bk. Bide 229-0364 
TRIGG, NCE M 

611 First Federal Buildin 

220 Madison Street 229-8016. 
WRIGHT, JOHN L. 


628 
Wallace S. Bidg. 
YEATS, VICTOR 
Stoval 
Building 


229-1434 


229-8695 
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Proposed Legislation 


Further Regulating 


TITLE INSURING 


l N OcroBER 1963, the legislative 
committee of Florida Land Title 
Association, an organization composed 
of about ten title insurance under- 
writers and about 95 title insurance 
agents, of which all but a few are ab- 
stract companies, submitted to its as- 
sociation a draft of a proposed bill for 
a statute for further and comprehen- 
sively regulating title insuring in Fler- 
ida. 

The format used in that draft and 
in a later revised draft is to adopt by 
reference sections of the existing Flor- 
ida Insurance Code as the sections are 
at the time the proposed bill would 
become a law and have 129 new sec- 
tions, all to constitute, a new chapter 
in Florida Statutes, numbered Chapter 
636.1 

That draft would have required 
lawyers writing as attorney agents for 
commercial insurers, members of Law- 
yers’ Title Guaranty Fund, that will 
be referred to in this article as the 
Fund, writing on the Fund and non- 
lawyer agents to be licensed as title 


‘The purpose in adopting existing sec- 
tions of Florida Statutes as they are at the 
time that the proposed bill might become 
a law is to avoid future amendments of the 
sections of the Code that have been adopted 
by reference applying to title insurance un- 
less such amendments expressly state that 
they apply to title insurance. 
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insurance agents, with a separate li- 
cense for each county in which there 
is property on which they write poli- 
cies. No significance would have been 
given to a lawyer’s being licensed as a 
lawyer, except that he would not have 
had to take and pass an examination 
as others would have had to do. 

The October 1963 draft would have 
required all insurers to file their rates 
with the insurance commissioner, as 
is now required for insurers in other 
lines of insurance. If the commis- 
sioner did not find fault with the rates 
as filed, they would have governed, 
the same as they do with other kinds 
of insurance. 

The committee has since submitted 
a revised draft and designated it as 
June 15, 1964, Revision. The princi- 
pal changes in the revised draft are the 
requirement for licensing of title in- 
surance agents as such was changed 
to an indirect form of control? and, 
instead of rates being fixed by filing 
with the commissioner, the revised 
draft would require the commissioner 
to fix uniform rates for the whole 
state. 


“An insurer would have to furnish the 
commissioner with the name of and _ in- 
formation on each agent on a form pre- 
scribed by the commissioner. Then the 
commissioner would have jurisdiction over 
the agent. Section 636.47 of the bill. 
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After the June 15 revision, addi- 
tional changes were made in August, 
October and November and some oth- 
ers will probably be made between the 
time of the writing and the publication 
of this article. However, as the changes 
made since the June 15 revision and 
the writing of this article do not now 
appear to be important, no further 
reference will be made to them. 

The proposed bill will be considered 
from the standpoint of public interest 
and the legal profession. 


Public Interest 

No business or profession has a 
right to legislation for its own advan- 
tage when it is against the public in- 
terest and unduly affects other legiti- 
mate professions, trades, and_ busi- 
nesses. Rarely is adequate considera- 
tion and protection given to the public 
interest and the interest of other busi- 
nesses and professions that are affected 
by legislation unless the public and the 
other businesses and professions have 
been capably represented in the draft- 
ing of the bill that is enacted into law. 
The proposed bill being considered is 
no exception to the general rule. 

Some of the reasons the proposed 
bill would not become a law in the 
public interest are apparent, but other 
and greater reasons are not readily 
observed even after several readings of 
it. 

A glance at the proposed bill will 
readily show that for a relatively limi- 
ted need and purpose for further legis- 
lation on title insuring there would be 
provided a superabundance of legisla- 
tion. It will remind one of the old 
story of the man who went to a bar 
and ordered a hundred dry martinis to 
get for his wife a small bottle of olives 
for a relish dish for dinner. By refer- 
ence, 177 sections and chapter 628, 
composed of 50 sections, and chapter 
631, composed of 34 sections of the 
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Florida Insurance Code, to the extent 
the two chapters are applicable to title 
insuring, are a part of the proposed 
bill. To that would be added 80 new 
sections, which cover 84 pages, letter- 
size paper, double spaced. Consequent- 
lv, one would have to consider 341 
sections, or about 86 pages of the 
Florida Statutes to know what the 
statutory title insuring regulations are. 
That would be a statute with too much 
bulk. Everyone should be concerned 
in having legislation as concise as it 
can be written. 

To be added to the statutory part of 
the state’s regulations that would gov- 
ern title insuring would be the regu- 
lations necessarily adopted by the com- 
missioner and the reports and recom- 
mendations that would be produced 
by the Florida Title Insurance Board 
that Section 363.110 of the bill would 
create. 


“A statute longer than it needs to be is 
an imposition on the public. In addition to 
the public expense in making and publish- 
ing the statute, the added expense to indi- 
viduals who are affected by it and have 
to have their lawyers advise them on the 
application of it should be minimized by 
having a more concise statute. (In com- 
parison, the rules adopted by the Supreme 
Court for regulating the procedures and 
practices of all the courts in the state cover 
only 56 pages of Florida Statutes, 1961. 
The Florida Real Estate License Law covers 
less than 13 pages of Florida Statutes.) 


by George B. Carter 
General Counsel 
Lawyers’ Title 
Guaranty Fund 
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Unduly. Monopolistic 

The proposed bill has several pro- 
visions that are monopolistic in char- 
acter and could and doubtless would 
be used effectively by FLTA and its 
members. 

Stock Company: Section 636.08 
states that a title insurer must be a 
stock company, with an exception for 
a business trust insurer that had filed 
his declaration of trust with the Secre- 
tary of State prior to 1959. The sec- 
tion states: 

This provision shall prevail with re- 

spect to title insurers over any other 

provision of the Florida Insurance 

Code in conflict herewith. 

No reason for such a straight-jacket 
on title insuring is apparent, unless it 
be for monopolistic purposes. Insurers 
of other kinds are not restricted to 
stock companies. For about 50 years 
life, fire and other kinds of stock com- 
panies fought mutual and other non- 
stock insurers, but they survived, and 
many stock companies, particularly life 
insurance companies, converted to mu- 
tual companies. The same is true of 
fire companies, but to a lesser extent.4 

Restrictions on Coinsurance and Re- 
insurance: Section 636.11 would re- 
strict the issuance of coinsurance upon 
titles in this state to insurers author- 
ized to transact title insurance in this 
state. Section 636.15 would prohibit 
the commissioner from issuing a cer- 
tificate of authority for title insurance 
in Florida to a company doing any 
other type of insuring in the state. 
These sections could and, undoubted- 
ly, would be used by the stock com- 
panies doing business in the state for 


‘The business trust form of organization 
is particularly well adapted for lawyers in 
providing a medium for protection of their 
clients. It is difficult to see why the state 
should prohibit lawyers from using that 
form of organization for lawyers to provide 
financial responsibility in handling real 
estate transactions for their clients. 
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monopolistic purposes. From its in- 
ception the Fund has been discrimi- 
nated against by some of the commer- 
cial title companies in coinsuring and 
reinsuring. As the Fund has_pro- 
gressed and similar organizations are 
created in other states the discrimina- 
tion has increased. 

Two companies which for some 
years dominated title insuring in Flor- 
ida, Lawyers Title Insurance Corpora- 
tion, a Virginia corporation, and Title 
and Trust Company of Florida, a Flor- 
ida corporation, have always refused 
to coinsure or reinsure with or for the 
Fund. Only about three of the com- 
panies out of about 25 licensed to do 
title insuring in Florida will coinsure 
or reinsure for the Fund now. Because 
of this refusal, the Fund now obtains 
most of its coinsurance and reinsur- 
ance from companies that do not do 
primary insuring in Florida and are 
not now required to qualify in Florida. 

That source of coinsurance would 
be eliminated by Section 636.11 as the 
volume of coinsurance the Fund would 
have would not justify the expense of 
obtaining a Florida license. By Section 
636.15, coinsuring and reinsuring by 
multi-line companies doing title insur- 
ing in Florida would be eliminated be- 
cause they could not afford to aban- 
don their larger volume of business in 
the state to do only title insuring in 
Florida. 

Refusing to coinsure and reinsure 
the Fund and similar organizations in 
other states is a patent but short-sight- 
ed way for commercial companies to 
use in trying to prevent competition by 
the Fund® It is one of the monopo- 


*A lawyer owned and operated title in- 
suring organization in another state recently 
received a letter from a commercial title 
insurer that stated: 


“After much discussion and _ soul 
searching, we have come to the con- 
clusion that our company can no 
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listic practices that was cited in U. S. 
v. Southeastern Underwriters Associ- 
ation,® which is worthwhile consider- 
ing in this connection.7 State legisla- 
lation that in its effect aids in such 
predatory attacks could well be the 
impetus that would cause Congress to 
enter and progressively pre-empt from 
state legislatures the authority to regu- 
late all phases of insurance. The Mc- 
Carran-Ferguson Insurance Act® seems 
to imply that, because it shows Con- 
gress was doing no more than leaving 
the field to the states during their good 
behavior. 


Concern by The Legal Profession 
Insurance Agents: The proposed bill 
would be legislation that would not be 
a legitimate exercise of the state’s po- 
lice power. Legislation for regulating 
professions, trades and businesses is 
based on the premise that it is for re- 
stricting a profession, trade, or busi- 
ness to those who have the required 
educational, moral and financial quali- 
fications to practice the profession or 


°(Con’t.) 
longer reinsure your transactions on 
any basis. As I pointed out to you, 
this conclusion is not based on your 
inability to properly prepare title evi- 
dence. It is, rather, based on our in- 
dustry’s position in connection with at- 
torney title guaranty funds in gener- 
al.” (underscoring supplied) 
°64 Sup. Ct. 1162. 
*The opinion states: 
“Companies not members of SEUA 
were cut off from the opportunity to 
reinsure their risks, and their services 
and facilities were disparaged; inde- 
pendent sales agencies who defiantly 
represented non-SEUA companies were 
punished by a withdrawal of the right 
to represent the members of SEUA; 
and persons needing insurance who 
purchased from non-SEUA companies 
were threatened with boycotts and 
withdrawal of all patronage.” 
*15 U.S.C. Ann., Sections 1011 and 
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carry on the trade or business they are 
engaged in. 
Section 636.06 states: 


(1) The “business of title insurance” 
includes: (a) the advertising, solicita- 
tion, negotiation, sale, transacting and 
effecting any phase of title insurance; 
(b) abstracting, title searching and 
title examining for the purpose of the 
determination of the insurability and 
the disbursing, settling and closing, 
incident to the title insured when the 
charge for such service or services 
made by a title insurer or title in- 
surance agent is included in the gross 
rate for title insurance; (c) the mak- 
ing or issuing or proposing to make or 
issue as insurer, guarantor, surety or 
warrantor any contract or policy of 
title insurance; (d) the appointment 
of title insurance agents; (e) the open- 
ing and maintenance of title insurance 
offices; (f) the doing, or proposing to 
do, anything in substance equivalent 
to any of the foregoing in a manner 
designed to evade the provisions of this 
chapter. Cunderscoring supplied) 


Section 636.42(2) states an indi- 
vidual, partnership, or a domestic cor- 
poration may be a title insurance 
agent. What a title insurance agent 
may do is set out in Section 636.46- 


(1): 


A qualified agent and his or its officers 
and regular employees shall have the 
right and shall be authorized to trans- 
act the business of title insurance other 
than underwriting the risk to the in- 
sured. (underscoring supplied) 


That would seem to be regulating in 
reverse and going in the opposite di- 
rection from the way other regulatory 
acts go. Instead of restricting the pro- 
fession, trade or business being regu- 
lated to those qualified for the profes- 
sion, trade or business, it would be al- 
lowing anyone, if an officer or regular 
employee of an agent, to transact the 
business of title insuring, which would 
include examining of titles. Title ex- 
amining is a function of a lawyer. A 
spokesman for FLTA had an article 


\ 
25 

) 
- 
39 


in the April, 1962, issue of Florida 
Realtor, entitled. “Title Insurance Is 
Heady Stuff.” The first paragraph in 
the article is this: 


Title Insurance, by its very nature, en- 
compasses the entire field of legal tech- 
nicalities and complexities which en- 
shroud real estate titles. It has always 
been a problem for a writer to trans- 


late such terms into commonplace 
English. 


It is hard to think Florida’s insur- 
ance commissioner would approve, or 
its legislature would adopt, an act that 
would attempt to give the right to and 
authorize a corporation, or any of its 
officers, or any regular employee of a 
corporation to do what “encompasses 
the entire field of legal technicalities 
and complexities” that are involved in 
examining titles to real property and 
what one title insurance company ad- 
vertises should be the function of “ex- 
pert title lawyers in private practice.” 

In the July and September 1964 is- 
sues of Res Gestae, the journal pub- 
lished by the Indiana State Bar Associ- 
ation, Lawyers Title Insurance Corpo- 
ration, in its advertisement headed, 
“To Each His Own,” stated: 


Lawyers Title is the pioneer in the 
approved attorney plan for issuing ti- 
tle insurance, firmly bélieving — as it 
has from the first day of business — 
that title insurance could and should 
be issued on title opinions of expert 
title lawyers in private practice.* 


Insurability: In seeking court or 
legislative sanction for non-lawyers to 
examine titles when it is being done 
for title insurance, the companies and 


“In December 1963, Lawyers Title In- 
surance Corporation wrote to its approved 
attorneys in Brevard County (where Cape 
Kennedy is and where the volume of real 
estate transactions is rapidly increasing) and 
stated it had made an exclusive agency con- 
tract with a named abstract company and 
thanked the attorneys for their services in 
the past. 
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their agents urge that they are not 
practicing law because they are merely 
doing the examining for determination 
of risks that they would be willing to 
accept. That, it seems to me, is ig- 
noring the realities that courts and 
legislatures should recognize and con- 
sider. There is no difference in a title 
insurer or his non-lawyer agent exam- 
ining a title for insurability and a 
lawyer examining for marketability. In 
the first place, if a state has a duty to 
regulate title insuring, it is on the 
premise it does so for the protection of 
the public, which is done by restricting 
insuring to good titles to the extent 
that can be determined by a compe- 
tent title examiner.1° Otherwise, the 
state would be allowing the companies 
to take excessive risks and jeopardize 
their financial integrity. 

The contention that a title insurer 
or agent examines only for determin- 
ing whether the. risk is a risk the in- 
surer is willing to take is rather spuri- 
ous because almost all mortgage poli- 
cies insure against loss or damage by 
reason of unmarketability. When a 
title insurance agent is examining for 
marketability he is functioning in the 
same capacity a lawyer is functioning 
when he examines for his client. Both 


Some states limit life insurance com- 
panies to investment in mortgages on real 
estate to which the mortgagors have mar- 
ketable titles. That, undoubtedly, had some- 
thing to do with the practice of some life 
insurance companies requiring marketability 
coverage in the title policies they accept.If 
the title insurance agent examines only for 
determining whether the title is one the 
agent is willing to risk insuring when a 
marketability policy is to be issued he or it 
is perpetrating a fraud on his principal, the 
insurer, and the insured, if the title is in 
fact only insurable and is not marketable. 
(Say the policy is for $10,000. Then as- 
sume the insured is offered $50,000 and, 
relying on his $10,000 marketable title pol- 
icy, he contracts to furnish marketable title. 
If the sale fails because of unmarketability 
the insured has been victimized. ) 
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are acting in an agency relationship. 
Argument to the contrary can be based 
only on distinctions that have little if 
any substance. 

Fund Members as Title Insurance 
Agents: It is repeatedly urged by non- 
lawyers engaged in title insuring that 
Fund members should be regulated 
the same as non-lawyers because they 
are doing what title insurance agents 
do. On the other hand, they contend 
that title examining is only an inci- 
dental matter in title insuring, and 
they should not be required to qualify 
as lawyers to do it. That line of think- 
ing needs analyzing. In seeking to ob- 
tain the legal right to perform all the 
functions in title insuring, the title in- 
surance people claim a right to per- 
form the function of an expert title 
lawyer, the only essential there is in 
title assuring of any kind, and treat 
that function as a mere incidental mat- 
ter. They claim they should not be 
required to have any competency in 
real property law, but, as the proposed 
bill would authorize, examining could 
be done by any officer or regular em- 
ployee of a title insurance agent. On 
the other hand, they contend that 
when a lawyer wants to assure a title 
and furnish his client assurance 
against loss from unknown title defects 
and furnish financial responsibility 
with a title guarantee instead of an 
opinion on title, he should become a 
title insurance agent merely to write 
the indemnity part of a document that 
is simply his opinion with an indem- 
nity contract added.11 


“Unless a commitment, guarantee or 
policy is typed from a lawyer’s opinion, 
which would set out the objections (excep- 
tions) for entering under the exception 
schedule in the commitment, guarantee or 
policy form, the person writing the docu- 
ment is practicing law in making a determi- 
nation as to what exceptions must be en- 
tered in the commitment, guarantee or 
policy. 
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As above shown, the business of ti- 
tle insurance is defined in the proposed 
bill as including advertising and solici- 
ting. A lawyer cannot do either with- 
out subjecting himself to liability of 
being disciplined by the Bar. If he per- 
sists, he is disbarred. No one would 
advocate that Fund members be au- 
thorized by the proposed bill to adver- 
tise and otherwise solicit business just 
because they would be title insurance 
agents under the proposed bill. FLTA 
members would object to that more 
ardently than lawyers have objected 
to non-lawyers examining titles. 

Rate Making: As stated near the 
beginning of this article, the June 15 
revision of the proposed bill would re- 
quire the insurance commissioner to 
fix rates that must be charged for all 
the elements in title insuring. The 
elements are divided into five cate- 
gories for fixing the charges. They in- 
clude taking of the risk; title exami- 
nation; service charge for processing 
the application expense of handling; 
settlement on closing charge, and ob- 
taining title information, if that is 
done by the insurer or its agent. 

At the present time the insurance 
commissioner does not fix rates for any 
type of insuring. The FLTA legisla- 
tive committee did not bring that into 
its proposed bill until the June 15 re- 
vision. No logical reason appears for 
fixing rates for title insuring. Fixed 
rates would create problems for 
lawyers because of the Canons of 
Ethics that control them. It is true 
there are court decisions that hold 
that rates fixed by a state agency do 
not violate anti-trust statutes, but, in 
the light of United States v. SEUA 
decision, and the McCarran-Ferguson 
Act, those decisions may be overruled 
just as the SEUA decision overruled 
prior decisions that held that insurance 
was not commerce. 

Florida Title Insurance Board: Sec- 
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tion 636.10 would create a board en- 
titled, “Florida Title Insurance Board,” 
composed of seven members appointed 
by the commissioner from nominations 
made by title insurers and their agents. 
There would be four classes of mem- 
bers of the board: class I would be 
composed of two deputies or emplovees 
of the insurance commissioner; class 2 
would be composed of two officers or 
employees of insurers, one for domestic 
insurers and one for foreign insurers; 
class 3 would be composed of two of- 
ficers or employees of agents, one for 
agents of domestic insurers and one 
for agents of foreign insurers, and 
class 4 would be an officer or agent of 
a domestic insurer that operates in two 
or more states. 

The Fund would not be represented 
because it is a lawyer owned and oper- 
ated insurer that the commercial in- 
surers do not like, and it probably 
would receive only one vote, for a 
nominee, its own. The legal profession 
and its organizations would not be 
represented on the board because Fund 
members and lawyer agents for com- 
mercial insurers would not be officers 
or employees of qualified agents, as re- 
quired by the following provisions in 
Section 636.110€5)(Cf): 

Category (CY). A qualified agent of a 

domestic insurer shall be eligible to 

vote only for a person eligible to sit on 
said Board as an officer or employee of 
an agent of a domestic insurer. 

Category (Z). A qualified agent of a 

foreign insurer shall be eligible to vote 

only for a person eligible to sit on said 

Board as an officer or employee of an 

agent of a foreign insurer. Cunderscor- 

ing supplied) 

The section sets out the duties of 
the board as liaison between the com- 
missioner and the industry with respect 
to administering the act and regula- 
tions under it; gather information for 
commissioner; observe violations of the 
act and regulations; gather facts and 
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inform the commissioner of violations 
and prefer charges on violations. 

The board would be authorized to 
assess all insurers as much as one-half 
of one per cent of their last reported 
annual premiums in Florida to provide 
funds for the board’s expenses.!2 

That appears to be an excessively 
elaborate design for an advisory board 
and extending bureaucracy to an un- 
necessary extreme. We all complain 
about the constant increase in bu- 
reaucracy in government. It would 
seem that this is a real opportunity to 
nip one threatening expansion in the 
bud. It is particularly important for 
the legal profession to do so because it 
would be a board that would be com- 
posed of members who are all engaged 
in the business that seeks to divert title 
assuring from the profession. As the 
commissioner would have to appoint 
five of the members of the board from 
nominees elected by commercial com- 
petitors of lawyers, the legal profession 
would have little if any favorable con- 
sideration by the board. 

Escrow Authority: Section 636.71 
of the bill would authorize title insur- 
ers and their agents to act as escrow 
agents for handling funds and docu- 
ments without any limitations on value 
and without any requirements for se- 
curity, such as a fidelity bond. An 
agent worth less than nothing Cinsol- 
vent) could be handling millions in 
funds and documents without the 
owners having any recourse for negli- 
gence or infidelity. Legislation in the 
public interest, it would seem, would 
include protection in that area. Banks 
are required to secure deposits of pub- 
lic funds by putting up collateral. 

In conclusion, the proposed bill can 
hardly be interpreted as in the public 


12Based on the Fund’s report for 1963, 
assessment for that year would have been 
$3,516.14, if assessed at one-half of one 
per cent. 
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interest. There is nothing in it that 
purports to better assure solvency of 
title insurers because it does not in- 
crease the present statutory require- 
ments for capital, surpluses, deposits 
with the insurance commissioner and 
reserves, which are the essence of pro- 
tection for insureds. It may be too 
much to have expected Florida Land 
Title Association would have developed 
a bill for a law that would be balanced 
as between its members, the public 
and legal profession. Little appears in 
the bill that appears to be in the pub- 
lic interest. There is nothing in it that 
appears to be in the interest of the legal 
profession, but, to the contrary, there 
are many provisions that would be det- 
rimental to the legal profession. 

At the time this is being written, 
the author does not know what the at- 
titude of the insurance commission is 
toward it. At a meeting he called for 
consideration of all types of insurance 
legislation for 1965, Mr. Larson stated 
he felt some further legislation for 
regulating title insurance is needed 
and if the “industry” does not draft a 
bill for it, the insurance department 
will. 

On the same date Mr. Walter Roun- 
tree, representing Commissioner Lar- 
son, spoke at a meeting of The Florida 
Bar's Board of Governors, at which 
there were representatives of the Fund 
and Florida Land Title Association, 
and Mr. Rountree stated, as he had 
done earlier in the day at the meeting 
called by the commissioner, he did not 
think title insurance companies and 
their non-lawver agents should prac- 


tice law, but he did not make any 
statement that indicated he was critical 
of the proposed bill. 

In March, 1963, at a meeting called 
by the commissioner, a written state- 
ment from the Fund was delivered to 
the commissioner and _ representatives 
of the title insurance companies pres- 
ent, stating that the Fund does not op- 
pose legislation that is needed for the 
protection of the public. (Undoubted- 
ly, the Board of Governors of The 
Florida Bar would have stated the 
same.) However, November 20, 1964, 
was the first time it was brought home 
to the Board of Governors or to the 
Fund that the commissioner thinks 
further legislation is needed in the in- 
terest of the public. 

The Florida Bar has a special com- 
mittee, composed of four members of 
its Board of Governors, considering the 
FLTA bill, but it will not report until 
the January 22, 1965, meeting of the 
board. In the meantime, local associ- 
ations’ representatives are appearing 
before the insurance committee of the 
Legislative Council at hearings being 
held over the state for opposing the bill 
and some local associations are passing 
resolutions in opposition to it and mail- 
ing copies of them to the insurance 
commission. 

The legislative delegations of some 
counties make it a practice to hold 
meetings in their counties for consider- 
ing local legislation with their constit- 
uents early in legislative years. That is 
an opportunity for lawyers over the 
state to express their views to their 
respective legislators. 


Editor’s Note: 


The Florida Land Title Association has been invited to submit its com- 
ments on the subject legislation for publication in the February issue of the 


Journal. 
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CLE — 1965 

At this happy time of the New Year 
when most have recovered from the 
holiday festivities, it is appropriate to 
consider plans for 1965. It is our sin- 
cere hope that during 1965 continuing 
legal education will play a major role 
in the lives of every member of The 
Florida Bar. To this end, six state- 
wide continuing legal education 
courses are currently being prepared 
for 1965 Cor later) presentation. 

The heart of the continuing legal 
education program will be the Prac- 
ticing Lawyers’ Courses. Such courses 
under development include: Florida 
Real Property Practice I, Florida Real 
Property Practice II, Florida Civil 
Practice After Trial, Florida Family 
Law and Florida Probate Practice. 
Each Practicing Lawyers’ Course will 
be held at 11 convenient locations, in- 
cluding St. Petersburg, Pensacola, Mi- 
ami (two presentations), Tallahassee, 
Gainesville, Orlando, Jacksonville, 
Tampa, West Palm Beach, Fort Lau- 
derdale and Sarasota. Comprehensive 
Florida practice manuals will be dis- 
tributed in conjunction with each 
Practicing Lawyers’ Course. These 
handbooks will each contain numerous 
Florida forms, sample allegations, 
charts and financial tables and many 
check lists which are designed to make 
the practice of law more efficient and 
less time-consuming. 


In addition, a specialty course on 
Law Office Management and the 1965 
edition of the Junior Bar's Practical 
Legal Education Institute will be pre- 
sented at one or more locations 
throughout the state during 1965. 

1965 Practicing Lawyers’ Courses 
FLORIDA REAL PROPERTY PRACTICE | 

The Froriwna Reat PROPERTY 
Practice I manual and course will 
cover basic real property transactions 
and include leasehold interests and fi- 
nancing. To date 22 authors have 
contributed over 650 pages of printed 
manuscript for inclusion in this prac- 
tice manual. Although the editing 
process will consume the next two 
months we hope that this course with 
its accompanying practice manual will 
be ready for statewide presentation 
during March-April 1965. The au- 
thors and steering committee of this 
work are making every effort to pro- 
duce a useful and practical how-to-do- 
it handbook. 


FLORIDA REAL PROPERTY PRACTICE II 

The FrormpaA REAL PROPERTY 
Practice II manual should prove to 
be a classic that every Florida lawyer 
will want in his personal library. This 
practice manual devotes itself to giv- 
ing practical advice on numerous com- 
plex and special real estate transac- 
tions, as well as being a how-to-do-it 
guide to real property litigation. 
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Twelve chapters of this volume are de- 
voted to helping the practicing attorney 
cope with problems raised by the fol- 
lowing subjects: acreage, shopping 
centers, land syndicates, condomin- 
iums, co-operatives, subdivisions, sale 
and leaseback arrangements, sub- 
merged lands and waterfront proper- 
ties, minerals, groves, timberlands and 
commercial properties. Eight chapters 
of this handbook are devoted to real 
property litigation and include the 
following: partition, quieting title, 
mortgage foreclosures, reformation, re- 
cission, ejectments, lien foreclosures, 
and landlord and tenant litigation. 
This course will be ready for presenta- 
tion during the late spring or early 
summer of 1965. 


FLORIDA CIVIL PRACTICE AFTER TRIAL 
Civit PRACTICE AFTER 
Triat will be a Florida appellate 
practice manual with a plus. In ad- 
dition to how-to-do-it coverage of Flor- 
ida appellate practice, this handbook 
will contain chapters devoted to post 
trial actions and judgments, enforce- 
ment of judgments and decrees, use 
of extraordinary writs in appellate 
courts, review of Workmen’s Compen- 
sation cases and other administrative 
appeals. A chapter will also be devoted 
to further review in federal courts. 
Happily we have already received ten 
authors’ manuscripts. If our authors 
continue to meet their deadlines, this 
work should be ready for presentation 
during the fall of 1965. 
SPECIALTY COURSE 
LAW OFFICE MANAGEMENT 
Although a late entry into 1965 
plans, a specialty course on law office 
management is tentatively scheduled 
for June presentation. This course 
should help practitioners in firms both 
large and small stretch their overhead 
dollars, secure more efficient office 
operation and give better client service. 
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With luck and a great deal of self 
sacrifice on the part of our lecturers, 
authors and steering committees, The 
Florida Bar’s 1965 Continuing Legal 


Education program promises to be the 
best ever. 


PRACTICAL TIP 
ABILITY TO DELEGATE WORK 

At a recent meeting of the Ameri- 
can Bar Association Committee on 
Economics Of Law Practice, LeRoy 
Blackstock, past president of the Tulsa 
Bar Association and chairman of the 
Committee on Economics of the Okla- 
homa Bar Association, made the fol- 
lowing practical suggestion: “It is 
suggested that no senior partner should 
do work a junior can do, or no junior 
partner should do work an associate 
can do, and even an associate should 
not do work a secretary could do. I 
will only go so far in this area as to 
suggest or arouse curiosity as to how 
we can delegate the work. A lawyer 
should study his office routine to the 
point of saying, what is it I am doing 
that a lay employee can do? Lay per- 
sonnel costs us a good deal less than 
professional personnel and we will 
delegate that work where possible. 
How do we delegate the work?” One 
of the systems suggested is to prepare 
a check list of work that can be dele- 
gated to a junior partner or associate. 


ATTORNEYS IN MIAMI SECTION: Can 
you afford your own investigator? Man 
with 28 years investigational experience 
as state enforcement officer, excellent 
references, desires to connect with law 
firm of 2 to 4 attorneys to make their 
private investigations, serve legal pa- 
pers, etc. Will give full time to the po- 
sition. Can arrange personal interview 
late in February or early in March 1965. 
Reply to Box 51, Florida Bar Journal. 
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PROBATE and 
TRUST LAW 


Probate Law—Extension of Time for Filing Ob- 
jections to Claims Against Decedent’s Estate. 


The administrator published notice 
to creditors on September 1, 1960. 
The claimant filed his claim on Feb- 


ruary 17, 1961. The administrator 
filed a motion for extension of time to 
file objections on July 24, 1961, after 
lapse of the statutory time, and motion 
was granted on October 24, 1961, ex- 
tending the time for 30 days. Further 
petition for extension of time was filed 
by the administrator on September 18, 
1962. The county judge granted a 
seven-day extension and, after objec- 
tion was filed, denied claimant’s pe- 
tition for payment, thereby requiring 
an action on the claim. The District 
Court of Appeal, Second District, held 
the county judge’s order granting the 
second extension was an abuse of dis- 
cretion and reversed. On certiorari, 
the Florida Supreme\Court held the 
county judge’s order denying the pe- 
tition for compulsory payment of the 
claim was an appealable order. How- 
ever, the Supreme Court quashed the 
judgment of the District Court, fur- 
ther holding on the facts of this case 
that the county judge’s second exten- 
sion of time for filing objections was 
not an abuse of discretion. See Smoak 
v. Graham, 167 Southern 2d 559. 


Summaries of recent decisions and opin- 
ions were prepared for the Real Property, 
Probate and Trust Law Section by Anderson 
Foote, Jr., Jacksonville, Gene Essner, chair- 
man, Publications Committee. 
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Leases—‘“Percentage Rental” from portion of 
store not located on leased premises 


The lease provided for a percentage 
of gross receipts “from any department 
store operated and conducted on said 
leased premises by lessee.” The Dis- 
trict Court of Appeal for the Second 
District held the lessor was not enti- 
tled to a percentage of the gross re- 
ceipts from that portion of the depart- 
ment store located on property subse- 
quently leased from a different lessor 
when the original department store 
was expanded. Alstores Realty Corp. 
v. Twain, 167 Southern 2d 601. 


Adverse P Dedicated Roads 


The circuit judge quieted plaintiff- 
appellee’s prescriptive title to a strip of 
land lying between Bayou Boulevard 
and Bayou Texar, across Bayou Boule- 
vard from plaintiff's platted lots. On 
appeal to the District Court of Appeal 
for the First District, the City of Pen- 
sacola, defendant-appellant, contend- 
ed the property in question was dedi- 
cated by plat to the public and was not 
subject to adverse possession. In af- 
firming the circuit judge, the District 
Court of Appeal held there was sufh- 
cient evidence for the chancellor to 
conclude there had been no accept- 
ance of the land in question by the 
public. See City of Pensacola v. Walk- 
er, 167 Southern 2d 635. 


Trusts—Trustee’s Authority to Grant Mortgage 
Land was conveyed to Irving Hoff- 

man as Trustee for LaBelle Realty 

Corporation, a Florida corporation. A 
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few days later corporation’s charter 
was granted. Next Hoffman, purport- 
ing to act as trustee, gave a mortgage. 
In an action by all of the stockholders 
of the corporation the circuit judge 
set aside the mortgage, holding: Hoff- 
man was without actual authority; the 
trust was “passive” and self-executing, 
and therefore §691.03(16), Florida 
Statutes, was inapplicable. Baum v. 
Corn, 167 Southern 2d 740. 


Mechanics’ Liens—Privity with Owner 

The District Court of Appeal, Sec- 
ond District of Florida, reversed the 
circuit judge’s order transferring plain- 
tiff-lienor’s action to the law side. In 
doing so the Court of Appeal held the 
lienor was in privity with the owner if, 
as alleged, the “contractor” entered the 
contract with the plaintiff-lienor as 
agent for the owner rather than as 
contractor with sub-contractor. There- 
fore, filing claim of lien and serving 
cautionary notice were unnecessary. 
See Pools by Tropicana, Inc. v. Swan, 
167 Southern 2d 775. 


Probate Law—Husband’s Liability for Wife’s 
Funeral Expenses 


The wife predeceased the husband 
leaving a will directing payment of her 
funeral expenses. The wife’s executor 
obtained judgment against the hus- 
band for the amount of the funeral 
expenses. The judgment was reversed 
on appeal by the District Court of Ap- 
peal, Third District of Florida. The 
appellate court held that the husband’s 


common law duty was excused by the 
provision in the wife’s will. Garett v. 
Rawlings, 167 Southern 2d 794. 


Zoning—Attack on Validity 

The plaintiff attacked the constitu- 
tionality of a zoning ordinance as ap- 
plied to plaintiff's property by a bill in 
equity for injunction rather than statu- 
tory certiorari provided by Chapter 
176, Florida Statutes. On certiorari 
to the District Court of Appeal for the 
Third District, the Florida Supreme 
Court held a bill for injunction the 
proper method to attack the constitu- 
tionality of a zoning ordinance as ap- 
plied to a particular parcel of property. 
It further held the bill was not re- 
quired to be filed within the time lim- 
ited by chapter 176, Florida Statutes. 
See Thompson v. City of Miami, 167 
Southern 2d 841. 


Vendor and Purchaser—Right to Revoke 
Contract 


Vendor-plaintiff obtained a decree 
for specific performance of a contract 
to sell realty. The District Court of Ap- 
peal for the Second District of Florida 
reversed on vendees’ appeal, holding 
vendees were entitled to withdraw 
their offer to purchase at price less 
than listed price at any time prior to 
acceptance of counter offer, and that 
the offer could be withdrawn by noti- 
fying the broker with whom the prop- 
erty was listed, as agent for the ven- 
dor. Montone v. Bush, 167 Southern 
2d 884. 


Articles for the Journal 


The Journal seeks to inform the Bench and Bar of Florida about all phases of the 
programs of The Florida Bar and to serve as a clearing house of fact and opinion per- 
taining to the administration of justice and the legal profession. Readers are invited to 
submit manuscripts of general interest and news of developments in their localities. 
Articles should not be more than 3,000 words or ten pages of manuscript, double- 
spaced. The typewritten original and one carbon copy should be sent. All articles will 
be carefully reviewed but no guarantee can be made regarding publication or return. 
Publication of contributed articles does not necessarily imply endorsement in any way 
of the views expressed therein. 
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THE PREEMPTION DOCTRINE 
Should it, in some circumstances, 
exempt actions for libel and slander? 

Five recent decisions have brought 
into sharp focus a problem of far- 
reaching dimensions. The question is 
phrased as follows: Does the preemp- 
tion doctrine of the National Labor 
Rolations Act preclude the individuals 
98 involved in a labor 
dispute from bring- 
ing an action sound- 
ing in tort in either 
the state or federal 
courts for libelous 
statements made by 
other parties to the 
dispute? Three state 
courts and one fed- 
eral tribunal have 


MINTZ 
recently answered this question in the 


affirmative. A decision in Texas, by 
dicta, has indicated a contrary opinion. 

From the viewpoint of the courts, 
these decisions pose an important ques- 
tion of legal theory: To what extent 
are the purposes of the Act frustrated 
or inhibited if there be no preemp- 
tion? From the viewpoint of the prac- 
titioner, an even more practical ques- 
tion, and certainly one of even wider 
application, arises when these cases 
are analyzed. To what extent has the 
doctrine of preemption eliminated ef- 
fective sanctions against wrongdoers? 
This is a matter which should be of 


Prepared for the Florida Bar by the 
Committee on Labor Relations. Norman F. 
Burke, Chairman; Herbert B. Mintz, Editor. 
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vital concern, not only to all practi- 
tioners of the law but to all private 
citizens who may take part, even in 
a minor way, in a labor dispute. 

To fully appreciate the problem, 
an analysis of the cases would be help- 
ful. 

In March 1964 the Court of Com- 
man Pleas of Ohio, Columbiana Coun- 
ty, Ohio, decided Schnell Tool & Die 
Corporation v. United Steelworkers of 
America, CIO-AFL.1 This was an ac- 
tion for libel and slander by an em- 
ployer against a labor union for state- 
ments made to a newspaper during 
negotiations for a contract. In dismis- 
sing the action, the court stated the 
following: 


. the plaintiffs cannot take out of con- 
text the alleged defamatory statements 
and disregard the fact that they occurred 
during a contract negotiation. In other 
words, the plaintiff cannot lift out of the 
entire proceedings the statements which 
they allege the defendants made when 
they at the same time in their petition 
allege that there was a labor negotiation 
going on at the same time and out of 
‘which arose the so-called libelous and 
slanderous statements. 


In June 1964 the Supreme Court of 
New Jersey decided Blum v. Interna- 
tional Association of Machinists, AFL- 
CIO.2 This was an action by a plant 
manager against a union and union 
members for allegedly libelous state- 
ments made against him and contained 
in union leaflets, which were pub- 


*200 N.E.2d 727 (Ohio, 1964). 
*42 N.J. 389, 201 A.2d 46 (1964). 
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lished by the union during a campaign 
to organize the employees of the plant. 
The New Jersey Supreme Court af- 
firmed a summary judgment for the 
union on the ground of preemption. 

One month later the Third District 
Court of Appeal of California had be- 
fore it an original proceeding in pro- 
hibition contesting the jurisdiction of 
a trial court to issue an injunction 
against an alleged libel in the distribu- 
tion of a handbill in connection with 
a union’s organizational efforts. The 
holding was that the state court had 
no jurisdiction to prevent distribution 
of the allegedly libelous handbill. See 
Chauffeurs, Teamsters and Helpers 
Local No. 150 v. The Superior 
Court. 

In October 1964 the United States 
Court of Appeals, Sixth Circuit, con- 
sidered an appeal by an official of an 
employer corporation from a dismissal 
of his suit for libel against a union. 
The Sixth Circuit in affirming the dis- 
missal, cited the Schnell and Blum 
decisions with approval. See Linn v. 
U.P.G.W.A. Local No. 114.4 

The only recent case in opposition 
to the above line of authorities is 
Southwestern Drug Corporation v. Of- 
fice Employees International.5 Here a 
union and a member of the union at- 
tempted to perpetuate some testimony 
for a contemplated libel suit against 
an employer corporation and some of 


°39 Cal. Rptr. 590 (1964). It is in- 
teresting to note that in 1963 the same 
court that decided this Teamsters case (the 
California District Court of Appeal, Third 
District) in DiGiorgio Fruit Corp. v. AFL- 
CIO, 53 LRRM 2382, allowed an em- 
ployer damages for libel by a union. In 
this case the preemption question was not 
even raised, probably due to the fact that 
the case involved agricultural workers, not 
covered by N.L.R.A. 

‘337 F.2d 68 (6th Cir. 1964). 


*380 S.W.2d 927 (Tex. 1964). 
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its executives. The defendants resisted 
on the grounds that due to the pre- 
emption doctrine, the state court 
lacked jurisdiction. The Court of Civ- 
il Appeals of Texas held that the ob- 
jection on the grounds of jurisdiction 
was premature—it must wait for pres- 
entation until the filing of the libel 
suit itself. By dictum the court added 
that a party injured by slander has not 
been deprived of his common law right 
to seek redress by way of damages in a 
state court. The court then added an 
interesting note—one of the parties 
was an individual who cannot be pre- 
cluded from suing for his damages by 
the preemption rule. This thought 
was not even touched upon by the 
courts in Blum and Linn, even though 
in both of those cases some of the 
parties were individuals who were 
neither employer nor union. 

The three state court decisions, 
Schnell, Blum and Teamsters put 
heavy reliance upon the preemption 
rule which was laid down by the 
United States Supreme Court in San 
Diego Building Trades Council v. 
Garmon:® 


When an activity is arguably subject to 
§7 or §8 of the Act, the States as well as 
the federal courts must defer to the ex- 
clusive competence of the National Labor 
Relations Board if the danger of state 
interference with national policy is to 
be averted. (emphasis added). 


The Sixth Circuit, while mention- 
ing the “arguably subject to” rule of 
Garmon, based its holding on what it 
considered was another doctrine estab- 
lished by Garmon, that being that in 
tort cases the only exception to the pre- 
emption rule is limited to torts involv- 
ing violence. 

It cannot be said without equivo- 
cation that either reason (the “argu- 


°359 U.S. 236, 79 S.Ct. 773, 3 L.Ed. 
2d 755 (1959). 
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ably. subject to” rule or the violence 
exception) is completely impervious to 
attack. 

The “arguably subject to” rule 
should not be used carte blanche to 
justify preemption in the varied type 
cases included within this area. Def- 
amation is not prohibited under any 
part of section 8 of the Act. It would, 
however, similarly be difficult to main- 
tain that it was protected under section 
7 of the Act. The court in Blum tried 
to justify its ruling on the basis of pro- 
tected activity. 

The threat, beyond Board control and 
discipline, of state litigation with its ex- 
posure to punitive damages, may un- 
necessarily tend to deprive employees of 
the fullness of information and debate 
which is properly part of the scene. 

Section 7 rights are however, not 
without controls and safeguards. They 
have always been subject to a rule of 
reason. It cannot be seriously con- 
tended that a necessary tool in the art 
of debate or electioneering is the libel. 
As the court in Linn stated, “a life- 
time may not be sufficient to restore a 
reputation hurt by the circulation of 
a vicious libel.” 

The “arguably subject to” test is at 
best a superficial rule to use with ref- 
erence to libels, slander and defama- 
tion. And the same may be said for 
the one exception to the preemption 
rule concerning tort actions having to 
do with violence to persons or prop- 
erty. 

Section 8(c) of the Act provides 
that the “expressing of any views, ar- 
gument, or opinion, or the dissemina- 
tion thereof” shall not constitute an 
unfair labor practice if the expression 
contains “no threat of reprisal or force 
or promise of benefit.” A libel, there- 
fore, though it may economically hurt 
a man for life, will not per se warrant 
the issuance of a complaint under the 
N.L.R.A. The General Counsel’s re- 
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fusal to issue an unfair labor practice 
covering or including the libel, more- 
over, is not reviewable by any tribunal. 
Serious due process arguments could 
be made in such a situation. And, on 
the other hand, assume for the mo- 
ment that a complaint does issue, the 
remedies offered by the Act would 
have no more effect on salving an in- 
jured person’s wounded reputation 
than they would on repairing his 
wounded person. 

A question which demands to be 
more critically analyzed and answered 
in future cases is: Are libel, slander 
and defamation in some circumstances 
proper subjects for an exception to the 
preemption rule? 

It could easily fit within the frame- 
work of the “peripheral matter” excep- 


tion spelled out in International Asso- - 


ciation of Machinists v. Gonzales.7 
While admittedly Gonzales was a con- 
tract action, and even though the 
scope of its holding has continuously 
been narrowed,§ the phrase “peripheral 
matters” seems an apt designation for 
libels and slanders committed during 
a labor dispute for the reason stated 
above. In Gonzales, a union member 
who had been wrongfully expelled 
from his union brought a state court 
action for reinstatement and damages. 
He was awarded damages by the state 
court for lost wages as well as physical 
and mental suffering. The United 
States Supreme Court held that the 
state court had jurisdiction. In other 
words, there was no preemption even 


7International Assn. Machinists v. Gon- 


zales, 356 U.S. 617, 78 S. Ct. 923, 2 
L. Ed.2d 1018 (1958). 

’See Local 100 of United Assn. of Jour- 
neymen v. Borden, 373 U.S. 690, 83 S. Ct. 
1423, 10 L.Ed. 2d 638 (1963), and Local 
No. 207 Intern. Assn. of Bridge Structural 
and Ornamental Iron Workers Union v. 
Perko, 373 U.S. 701, 83 S, Ct. 1429, 10 
L.Ed.2d 646 (1963). 
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though the union’s action constituted 
and 8(b)(2) unfair labor practice. 
The majority opinion stressed the point 
that federal law had not undertaken to 
protect union members from arbitrary 
union conduct and that the NLRB 
could not grant the plaintiff relief as 
extensive as that available in the state 
court. The Supreme Court’s opinion 
brought out that in such a situation as 
was involved there, the possibility of 
conflict between state court action and 
federal policy was too contingent and 
too remotely related to the public in- 
terest expressed in the Taft-Hartley 
Act as to justify depriving the state 
courts of jurisdiction to vindicate such 
personal rights. Thus developed the 
“peripheral matter” exception to pre- 
emption. The raison d’etre of the rule 


is the same as that of the violence ex- 
ception—the state remedies for the 
particular wrongs involved have no 
federal counterpart. To answer the 
first question posed in this article, 
therefore, the purposes of the Act 
would in no way be frustrated or in- 
hibited if there were no preemption 
with regard to actions sounding in 
tort for damages due to libel, slander 
or defamation. 

The 1964-65 term of the United 
States Supreme Court appears as 
though it will be a “banner year” for 
labor cases. This matter may, and 
should, receive additional attention in 
the months that lie ahead. 


See United Construction Workers, etc., 
v. Laburnum Const. Corp., 347 U.S. 656, 
74 S. Ct. 833, 98 L. Ed. 1025 (1954). 


N MEMORIA 


It is with deep regret that the Journal records the passing of these 


members of The Florida Bar: 


John U. Bird, Clearwater 
Admitted to the Bar of Florida 1910. 
Died December 1964. 


Ralph W. Carson, Naples 
Admitted 1946. Died November 1964. 


E. B. Donnell, West Palm Beach 
Admitted 1912. Died July 1964. 


David R. Dunham, St. Augustine 
Admitted 1909. Died November 1964. 


J. Montrose Edrehi, Pensacola 
Admitted 1921. Died October 1964. 


F. R. Hocker, Ocala 
Admitted 1913. Died November 1964. 
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Victor Lehman, Miami 
Admitted 1957. Died November 1964. 


Harold L. Mittle, Tampa 
Admitted 1948. Died November 1964. 


Jack Moore, Miami 
Admitted 1930. Died December 1964. 


Edwin B. Poorman, Coral Gables 
Admitted 1947. Died December 1964. 


C. C. Vega, Jr., Tampa 
Admitted 1930. Died November 1964. 


Chester M. Wiggins, Bartow 
Admitted 1915. Died December 1964. 


Mary Jo Williams, Tallahassee 
Admitted 1933. Died November 1964. 
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Three areas of development in the 
tax law are discussed in these notes— 
the deductibility of legal fees for tax 
advice, the tax consequences of ex- 
changes of land, and the taxability 
of “split-dollar” insurance arrange- 
ments. 

income Tax — Legal Fee for Advice on Future 
Tax Consequences of Divorce and Separation 
Held Deductible 

In Carpenter v. United States! the 
Court of Claims held that attorney’s 
fees for tax advice in connection with 
the present and future tax conse- 
quences of a divorce settlement are de- 
ductible under Section 212(3) of the 
Code. This section allows an indi- 
vidual to deduct “all the ordinary and 
necessary expenses paid or incurred 

. in connection with the determi- 
nation, collection or refund of any 
tax.” (Emphasis supplied). 

In Carpenter the taxpayer paid 
$10,031.12 for attorney’s fees arising 
out of an uncontested divorce from 
his former wife. The attorney allo- 
cated 70% of the fee to advice on the 
tax consequences flowing from the di- 
vorce. Primarily, the attorney's serv- 
ices had the objective that the substan- 
tial support payments to be made by 
the taxpayer would constitute taxable 
alimony to his former wife and hence 
would be deductible by the taxpayer. 


*Ct. Cl. No. 192-62 (Nov. 13, 1964). 


Tax Law Notes are prepared for The 
Florida Bar by the Committee on Education 
and Information of the Tax Section, Byron 
L. Sparber, chairman, Frederick W. Pcirsol, 
editor. 
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The portion of this fee allocated to the 
tax advice was deducted by the tax- 
payer. 

The Commissioner disallowed the 
deduction on the theory that the de- 
ductibility of attorney’s fees for tax ad- 
vice under Section 212(3) is limited 
to fees incurred in connection with 
proceedings involving contested tax 
controversies, and does not extend to 
tax advice on future tax consequences; 
i.e., tax planning. 

The court found that the term “de- 
termination . . . of any tax,” as used 
in the statute, is not restricted to a ju- 
dicial or administrative determination 
of a contested liability, but includes 
an attorney’s determination of future 
tax consequences. If the taxpayer cm- 
ploys tax counsel to minimize these tax 
consequences, he should be allowed a 
deduction of the expenses so incurred, 
and he is not restricted to the deduc- 
tion of expenses for tax counsel “sole- 
ly to discover the tax consequences of 
what has already transpired or a tax 
liability already accrued.” 

Moreover, the court considered Sec- 
tion 1.212-1 of the Regulations suf- 
ficiently clear by itself to allow the 
deduction sought. This section pro- 
vides: 

. . « (E)xpenses paid or incurred by a 

taxpayer for tax counsel or expenses paid 

or incurred in connection with the prep- 
aration of his tax returns or in connec- 
tion with any proceedings involved in 
determining the extent of tax liability or 


in contesting his tax liability are deducti- 
ble. (Emphasis supplied). 
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The court thus held that expenses 
for the employment of tax counsel to 
avoid tax contests are deductible, and 
that Section 212(3) of the Code and 
the regulation thereunder do not re- 
strict the deductibility of expenses for 
the employment of tax counsel to the 
computation or contest of a tax liabil- 
ity for completed tax years. 


Can a taxpayer, based on this de- 
cision, deduct counsel fees paid for 
general tax planning to minimize fu- 
ture taxes? The language of the ma- 
jority opinion and of the cited regula- 
tion is certainly broad enough to so 
indicate, and the opinion of the dis- 
senting judge states this to be the clear 
implication of the majority opinion. 

The dissenting opinion suggests 
that, in spite of the regulation, the 
Code should not be extended beyond 
permitting the deduction of attorney's 
fees paid in connection with the prepa- 
ration or consideration of a tax return, 
fighting tax liabilities or in dealing 
with the taxing authorities. He stated: 


The words of the Code (“determination, 
collection or refund of any tax’) connote 
an appraisal of tax liability on the basis 
of past or settled events, not a molding 
of future events to minimize taxes. Each 
of the three words deals with a function 
related to taxes already due or about to 
become due, not with planning ahead. 
The legislative history treats exclusively 
with a still more restricted problem, 
a tax contest; . . . The ultimate conse- 
quence of the wider view of the regula- 
tion adopted by this court is that 
individual taxpayers will be able 
automatically to deduct counsel fees 
paid for the general planning of their 
holdings and estates so as to minimize 
income, estate, or gift taxes in the years 
ahead, or for arranging marital or family 
affairs with the same end of tax-minimi- 
zation in the future, or for planning 
charitable or foundation gifts (and al- 
location of assets) for such a purpose. 


Because of the apparent broad ap- 
plication of the Carpenter decision, 
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the government will appeal the issue or 
amend the regulation or both. 


Income Tax — Courts Favor Taxpayer 
on Exchanges of Land 


Under Section 1031 of the Code 
no gain or loss is recognized from the 
exchange of “like kind” properties 
which are used in a business or held 
for investment but which are not held 
“primarily for sale.” The “like kind” 
limitation means that the properties 
exchanged must be of the same “na- 
ture or character,” but they need not 
be of the same “grade or quality.” 
Thus, improved land may be ex- 
changed for unimproved land.2 

Frequently a landowner, having a 
low cost basis, will sell his land only 
if the tax can be deferred. It is now 
clear that the seller of land may stipu- 
late that the buyer should acquire a 
specific property for the purpose of an 
“exchange,” and that Section 1031 
will apply to eliminate any tax on that 
exchange.? The Commissioner has in- 
dicated that he will follow the Baird 
decision.* 

The foregoing rule has been ex- 
tended, in Alderson v. Commissioner,® 
to the situation where a landowner ac- 
tually had signed a contract of sale 
and taken a cash deposit. Thereafter, 
the sales transaction was reversed and, 
at the direction of the seller, the buy- 
er acquired a specified property which 
was then submitted in exchange. The 
tax-free result was based upon the find- 
ing of fact that there was an original 
intent to exchange the old property 
for a new property if and when such 
new property became available. 

While an exchange of “like kind” 
properties is tax-free under Section 


"Treas. Reg. Section 1.1031. 


°J. H. Baird Publishing Co., 39 T.C. 
608 (1962). 


*Acq., 1963-2 C. B. 4. 
°317 F.2d 790 (9th Cir. 1964). 
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1031, it should be understood that 
the cost basis of the old property is 
carried over as the cost basis of the 
new property; and, for this reason, 
there is only a tax deferment and the 
full gain will be taxed when the new 
property finally is sold. However, tax 
deferment will ripen into tax exemp- 
tion upon death of the owner, which is 
the occasion for a new cost basis equal 
to fair market value at date of death 
or Cif so elected) one year after 
death. 

Income Tax — Tax Shelter No Longer 

Available to “‘Split-Dollar’’ 

Insurance Arrz=ngements 

Under “split-dollar” insurance ar- 
rangements, the employer and em- 
ployee join in purchasing an insurance 
contract on the life of the employee. 
The employer provides the funds to 
pay part of the annual premium to the 
extent of the increase in cash sur- 
render value of the policy each year, 
and the employee pays the balance of 
the annual premium. The employer 
is entitled to receive, out of the pro- 
ceeds of the policy, an amount equal 
to the cash surrender value, or at least 
a sufficient part thereof to equal the 
funds it has provided for premium 
payments. The employee has the right 
to name the beneficiary of the balance 
of any proceeds payable by reason of 
his death. Heretofore, there has been 
no income tax impact resulting from 
such arrangements for either the em- 
ployer or the employee. 

Two major types of “split-dollar” ar- 
rangements are considered in Revenue 
Ruling 64-328:7 the endorsement 
system and the collateral assignment 
system. Under the endorsement sys- 
tem, the employer owns the policy and 
is responsible for the payment of the 
annual premiums. The employee is 
then required to reimburse the employ- 


"Int. Rev. Code of 1954, Section 1014. 
71964 Int. Rev. Bull. No. 51. ; 
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er for his share of the premium. Un- 
der the collateral assignment system, 
the employee owns the policy and pays 
the entire premium thereon. The em- 
ployer makes annual loans without in- 
terest Cor below the fair rate of inter- 
est), to the employee of amounts 
equal to the yearly increases in the 
cash surrender value, but not exceed- 
ing the annual premiums. The em- 
ployee executes an assignment of his 
policy to the employer as collateral 
security for the loans. The loans are 
generally payable at the termination of 
employment or the death of the em- 
plovee. 

The Commissioner takes the posi- 
tion that the substance of the “split- 
dollar” arrangements, regardless of 
which system is used, is that the em- 
ployer provides the funds representing 
the investment element in the life in- 
surance contract, which would, in 
arms’ length dealings, entitle it to the 
earnings accruing to that element. 
However, the effect of the “split-dol- 
lar” arrangements is that the earnings 
on the investment element of the con- 
tract are applied to provide current 
life insurance protection to the em- 
ployee from year to year without cost 
to the employee. In the eyes of the 
Commissioner there is an “economic 
benefit” to the employee represented 
by the amount of the annual premium 
costs that he should bear and of which 
he is relieved, which is the cost of the 
increase in current life insurance pro- 
tection resulting from the earnings on 
the investment of the employer. 

The new ruling holds that this “eco- 
nomic benefit” is taxable to the em- 
ployee. The amount to be included 
annually is the annual value of the 
benefit received by the employee un- 
der the arrangement, which is held to 
be an amount equal to the one-year 
term cost of the declining life insur- 
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ance protection to which the employee 
is entitled from year to year, less the 
portion, if any, provided by the em- 
ployee. The ruling specifies that the 
cost of life insurance per $1,000, as 
shown in the table contained in Reve- 
nue Ruling 55-747,8 may be used to 
compute the one-year term cost. 

Although the ruling taxes the em- 
ployee for his “economic benefit,” there 
is no corresponding deduction availa- 
ble to the employer, as the ruling pro- 
vides that the employer is not entitled 
to any deduction for its share of the 
annual premiums. 

The ruling further holds that the 
provisions of Section 101(Ca) Cexemp- 
tion of certain life insurance proceeds ) 
apply to the proceeds of the policy pay- 
able upon the death of the employee, 


1955-2 Cum. Bull. 228. 


both as to the portion received by the 
employer and as to the portion re- 
ceived by the designated beneficiary 
of the employee. 

Although the ruling specifically 
deals with the endorsement and the 
collateral-assignment type “split-dollar” 
arrangements, it expressly provides 
that “the same income tax results will 
obtain if the transaction is cast in some 
other form resulting in a similar bene- 
fit to the employee.” 

The ruling revokes Revenue Ruling 
55-713, which held that where the 
endorsement type “split-dollar” ar- 
rangement was involved, the mere 
making available of money without 
interest did not result in taxable in- 
come to the employee or a deduction 
to the employer. 


°1955-2 Cum. Bull. 23. 
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PROF ESSIONAL 


ETHICS 


Canon 6: Conflicting Interest 
Canon 27: Solicitation Through Intermediaries 
Canon 35: Control of Lawyer by Intermediary 


OPINION NO 64-70 


On behalf of the ee Ethics 
Committee of The Florida Bar, I re- 
spond to your inquiry. You request 
our opinion to the following facts and 
questions. 

The general agent for a life insur- 
ance company has agents working un- 
der his supervision. These agents ap- 
proach prospective insurance clients 
and propose an estate analysis. The 
analysis includes: (1) mathematical 
computation of estate taxes as if the 
insurance client had, died yesterday, 
(2) an analysis of critical areas in 
estate planning and (3) proposed so- 
lutions for critical areas. If insurance 
is needed to solve estate problems the 
agent sells the insurance. If insur- 
ance is not needed the insurance client 
refers the agent to three other persons 
of equivalent financial standing. 

The general agent wishes to employ 
you to prepare the proposed analyses 
and to supply information concerning 
estate analysis which is needed by the 
agents for their respective insurance 
clients. The analyses would be limited 
to explaining the various instruments 
which should be prepared in a particu- 
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lar case and to stating the provision 
which such instruments should con- 
tain. Your only contact would be with 
the insurance agents, and your name 
would not appear on the analysis. 

In some manner which you do not 
state, the analysis initially prepared 
would first be presented to attorneys 
and accountants employed by the pros- 
pective client, and the analysis might 
be changed after conferences with 
those individuals. After those con- 
ferences and changes, if any, the 
analysis would be presented to the 
agent’s prospective client with a writ- 
ten explanation, and an oral explana- 
tion would be given by the agent. 

You would be paid for your service 
by the general agent who, in turn, 
would pass on all or part of the cost to 
his agents as he sees fit. 

You ask our opinion as to the fol- 
lowing questions. 

1. Is the above arrangement in any 
way unethical? If so, in what way? 
Does it in any way violate Canon 35 
dealing with intermediaries? 

2. In setting the fee in such a situ- 
ation is it unethical to set the fee ei- 
ther in whole or in part on a contin- 
gent basis depending on the sale of 
insurance? 
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3. What steps must you take, if 
any, to prevent the agents from dis- 
closing that the analysis is prepared by 
you? 

4. If the insurance client does not 
have an attorney, do you have any re- 
sponsibility to prevent the agent from 
recommending your services? 

5. Although it is contemplated 
that the agent will gather all informa- 
tion, would it be unethical for you to 
participate in gathering information 
from the insurance client, which 
would involve disclosure of your 
name? 

6. Would it be unethical for you 
to participate in conferences with the 
insurance client’s attorney and_ac- 
countant? 

Questions of similar nature have 
previously been propounded to our 
Committee. In our Opinion No. 64- 
33 we covered, particularly in the sec- 
ond situation discussed there, a prob- 
lem quite similar to the one you now 
pose. A copy of Opinion No. 64-33 
is enclosed for your information and 
study. 

In connection with the specific 
questions which you present, the Com- 
mittee unanimously agrees as follows: 

1. It would be ethically improper 
for you to engage in the work outlined 
in the factual situation above. Viola- 
tions of Canons 6 and 35 are in- 
volved for the reasons presented in 
connection with the second factual 
situation outlined in Opinion No. 64- 
33. The Committee does not consider 
material that your name will not ap- 
pear on the proposed analyses. 

2. Even if the proposed arrange- 
ment was otherwise proper, it would 
be ethically improper to make the fee 
for professional services rendered con- 
tingent in whole or part upon the sale 
of insurance. The effect of such ar- 
rangement is to attempt rendition of a 
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service to a prospective insurance cli- 
ent through an intermediary when you 
would be paid by the intermediary 
only if the client purchased insurance 
from the intermediary. Canons 6 and 
35 are involved. 

3. We can conceive of no effective 
steps which could be taken to prevent 
the agents from disclosing that you 
prepared the analysis if the agents de- 
sired to do so. 

4. Although it is not always im- 
proper to accept employment upon ref- 
erence by a layman, we believe it 
would be wise for you to decline to 
represent the prospective insurance 
client even if he is referred to you by 
the insurance agent without your 
knowledge or consent. Otherwise, the 
whole arrangement could be subject 
to criticism as a device for channelling 
legal employment. 

5. We also believe it would be un- 
wise for vou to participate in gathering 
information from the prospective client 
by direct contact with the client. We 
understand you would be employed by 
the general agent to render advice on 
the basis of information he furnishes. 
Direct contact with the prospective in- 
surance client would offer the same 
possibility for criticism mentioned im- 
mediately above. 

6. Assuming that you were to ren- 
der the services contemplated, a ma- 
jority of the Committee believes it 
would not be improper for you to con- 
fer with attorneys or accountants rep- 
resenting the prospective insurance 
client provided the meeting, in effect, 
amounts to negotiations “at arm’s 
length.” 

Please let me know if we can be of 
further assistance. You understand, of 
course, that our opinions are advisory 
only. 

Wo. REECE SMITH, JR. 
Chairman 
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Legislation . . . An article on the 
draft of a bill for regulating title in- 
suring proposed by Florida Land Title 
Association is in this issue of the 
Journal. At the time the article was 
written the Insurance Department had 
not stated that Commissioner Larson 
favored the proposed bill as distin- 
guished from his stating he feels some 
further legislation is needed for pro- 
tecting the public. However, at a 
public hearing by the Insurance Com- 
mittee of the Legislative Council in 
Orlando December 16, a representa- 
tive of the Insurance Department 
stated the Department does approve 
the FLTA draft. On December “14, 
1964, the Fund’s Board of Trustees 
formally requested an early confer- 
ence with Commissioner Larson. 


Trustees & Field Organization 
Meeting . . .On December 11-12, the 
Fund’s Board of Trustees, members 
of the field organization, and the staff 
met in Orlando. Among the action 
taken was the change in designation, 
effective January 1, of the 21 lawyers 
retained by The Fund in various parts 
of the state to assist members and to 
co-examine Fund exposures exceeding 
$100,000. These attorneys were for- 
merly known as field services repre- 
sentatives and field services assistants, 
but will now be known as field at- 
torneys. The new designation is more 
concise and is considered to be more 
descriptive of the actual duties of these 
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News and Notes 
Lawyers’ Title Guaranty Fund 


(By the staff of Lawyers’ Title Guaranty Fund) 


men. One of the accompanying photo- 
graphs shows (from left to right) Fund 
Field Attorneys Edmund P. Russo, of 
Coral Gables; Ellis T. Fernandez, Jr., 
of Jacksonville; and Ernest M. Stamey, 
of Hialeah. The other photograph 
taken at the time of the Trustees meet- 
ing shows Fund General Counsel 
George B. Carter Cleft) in a discus- 
sion with Fund Trustee Donn Gregory 
of Tampa. 


THE FLORIDA BAR JOURNAL 


Be 
| 
~ 
4 


New Board Officers . . . At the 
December Trustees meeting, the Board 
elected its officers 
who will serve for 
one year terms 
commencing — July 
1, 1965. They are 
H. N. Boureau, of 
Miami, chairman 
of the Board of 
Trustees; John R. 
Gillespie, of Fort 
Lauderdale, chair- 
man of the Executive Committee; and 
C. Clyde Atkins, of Miami, treasurer. 


First Annual Assembly . . . Fund 
members have been advised of the 
first annual assembly of members of 
Lawyers’ Title Guaranty Fund which 
is to be held in Orlando, March 4-6, 
1965. This gathering will provide an 
opportunity for discussion among Fund 
members and the Fund staff of The 
Fund’s progress to date and its plans 
for the future. Included on the pro- 
gram will be several seminars and 
workshops on such subjects as the title 
insurance contract and the use of 
Fund membership. Headquarters ho- 
tel for the assembly will be the Cherry 
Plaza and all sessions will be held 
there. However, Fund headquarters 
will be open for visiting Fund mem- 
bers who wish to see the facilities 
Early indications indicate a large turn 
out for the initial annual assembly. 


Refund of Net Credits . . . On or 
about January 1, 1965, refunds of 
approximately $244,400 were mailed 
to attorneys who made use of their 
Fund membership during 1957. This 
refund of net voluntary reserve credits 
for 1957 added to the return in pre- 
vious years brings the total refunds 
to approximately $896,400. 


Junior Bar Section . . . The Fund 
conducted three concurrent dinner 
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meetings in Tallahassee, Lakeland, 
and Miami, for attorneys attending the 
11th annual Practical Legal Education 
Institute of the Junior Bar Section 
held in those cities during the week of 
November 16-20. The _ principal 
speaker at the Tallahassee dinner was 
the Fund’s founder and general coun- 
sel, George B. Carter. In Lakeland, 
Robert S. Edwards of the Plant City 
law firm of Liles, Edwards and Good- 
rich was the main speaker. Marshall 
S. Harris of Harris and Robinson ad- 
dressed the Miami group. Various 
Fund personnel attended each of the 
meetings and sat as a panel to answer 
questions concerning The Fund pre- 
sented by the new attorneys. 


Law College Liaison . . . Paul J. 
Stichler, the Fund’s vice president 
Legal and chief title attorney, con- 
ducted a title examination workshop 
on December 2 for real property stu- 
dents at the University of Miami 
School of Law. As part of the Fund’s 
law college liaison program, annual 
workshops of this type are conducted 
at various Florida law schools by The 
Fund. 


Title Note by a Fund Attorney .. . 
Time of Filing Notice of Commence- 
ment . . . To protect construction 
lenders under the 1963 Mechanics’ 
Lien Law some attorneys are deliver- 
ing to the clerk for filing a construc- 
tion mortgage and a notice of com- 
mencement, but making sure that the 
notice of commencement is stamped 
by the clerk at a time later than the 
construction mortgage so that the 
notice will show on its face a later 
time than the mortgage. The pro- 
cedure is intended to prevent mechan- 
ics’ liens from taking priority over the 
construction mortgage since Section 
84.071 provides that liens under Sec- 
tion 84.051 and 84.061 shall attach 
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and take priority as of the time 
of recordation of the notice of com- 
mencement, Such liens shall have 
priority over any conveyance, encum- 
brance or demand not recorded prior 
to the time such lien attached. Me- 
chanics’ liens could be held to have 
priority over any conveyance or en- 
cumbrance recorded at the same time 
as the notice of commencement. Sec- 
tion 695.11, FLA. sTAT. provides that 
instruments shall be deemed to be 
recorded from the time the same are 
filed with the recording officer. The 
notations placed on the documents by 
the clerk are merely rebuttable evi- 
dence of the filing. Coult v. McIntosh 
Investment Company, 182 So. 594, 
and Vickers v. Glenn, 136 So. 326. 
Thus, any papers delivered to the 
clerk at the same time for filing can 
be determined as having been filed at 
the same time despite the difference in 


time marked on the documents by the 
clerk. It is suggested that attorneys 
take some clear and definite action to 
make the filing of the notice of com- 
mencement separate from and later 
than the filing of the construction 
mortgage by filing the notice on the 
next day after the filing of the mort- 
gage or at least allowing some unre- 
lated document to be filed between 
the filing of the mortgage and the 
filing of the notice of commencement. 


New Members Since Last Report: 


Stanley H. Apte .................. North Bay Village 
Jack Clark St. Petersburg 
Daniel Downey ...................---- West Palm Beach 
J. W. Harrell Jacksonville 
Ralph B. Paxton Miami 
Duane A. Reynolds... Ft. Myers 
Jusepn GC. Miami Beach 
Frank W. Weathers Miami 
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List of Current Applicants 


For Admission to The Florida Bar 


A s OF NovEMBER 20, 1964, the following is a list of current applicants, 
with their schools and graduation dates, for admission to The Florida Bar. 

All members of the Bar are urged to contact the Florida Board of Bar Ex- 
aminers, Supreme Court Building, Tallahassee, Florida, about any of the fol- 
lowing individuals and comment on their fitness and qualifications for admis- 
sion to The Florida Bar. All information is treated as confidential. 


Bal Harbour 
Logan, William Gerard, Emory U., 6/61 
Bradenton 
Mallonee, John Dee, State U. of Iowa, 1/48 
Cape Canaveral 
Jackson, Carl I., Stetson U., 8/63 
Clearwater 
Whitson, Edmund Stuart, Jr., Stetson U., 2/65 
Coconut Grove 
Rogers, Erwin Joseph, U. of Miami, 2/65 
Coral Gables 
Bedford, Gerald Lee, U. of Miami, 2/65 
Bolton, David, Columbia U., 6/36 
Brigham, Dana a Stetson U., 8/64 
Colbath, Walter N fr U. of om 2/65 
DeReuil, Louis Josep Tulane U., 6/54 
Goethel, Richard Karl, U. of Miami, 2/65 
Goldberg, Barth Howard, U. of Miami, 6/64 
Miller, William Jones, U. of Miami, 2/65 
Rubinowitz, Jerome L., U. of Miami, 2/65 
Strauss, Ronald I., U. "of Miami, 2/65 
Dade City 
Hobby, Homer Clyde, Stetson U., 2/65 
Daytona Beach 
iles, Peter L., U. of Tennessee, 6/61 
Wright, Robert Kemp, S. C. State College, 2/65 
DeFuniak Springs 
Bludworth, David Howard, U. of Florida, 12/64 
Delray Beach 
Ward, Peter, Cornell U., 6/39 
Eau Gallie 
ee Malcolm Robert, U. of Florida, 
12/64 


Eglin Air Force Base 
Band, David S., a. Wash. U., 9/58 
Fort Lauderdale 
Powers, Albert W., Jr., 


Conway, William Canty, 
Raymond Albert, & Florida, 
Holden, Irvine, Jr., U. 12/64 


of ida, 1 


Wielend, Raymond N., 

Witte, Melvin Bes 
Fort Meade 

McNulty, C. Howard, U. of Florida, 12/64 
Fort Myers 

Starnes, Hugh Ewing, U. of Florida, 12/64 
Fort Myers Beach 

Midgley, Douglas Merritt, U. of Florida, 12/64 
Fort Pierce 

Burch, Paul Dean, St. Mary’s 0. 5/64 

Lee, Vernon M., Fla. A. & M. U., 6/59 
Fort Walton Beach 

Dewrell, Joe LaDon, U. of Florida, 12/64 
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Gainesville 


Bird, Richard Alan, U. of Florida, 12/64 
Garland, James Alfred, U. of Florida, 12/64 
Green, Stuart G., U. of Florida, 12/64 
Immer, John Garrett, U. of Florida, 12/64 
Johnson, Robert Maurice, U. of Florida, 12/64 
Jones, Ronald Edward, U. of Florida, 12/64 
Koepke, Karl O., U. of Florida, 12/64 
Means, Ernest E., U. of Florida, 12/64 
Messer, James Elliott, U. of Florida, 12/64 
Owen, Richard Wynn, U. of Florida, = 
Park, Robert Eugene, U. of Florida, 6/61 
Shields, Alonzo Clifford, mS U. of Florida, 12/64 
Skinner, Truman Amold, U . of Florida, 12/64 
Tuttle, Duane Keith, U. of Florida, 12/64 

Gulf Breeze 
Menge, Marion J., U. of Florida, 12/64 

Hallandale 

| Nem Earle W., Jr., U. of Florida, 12/64 


Hollyw 
Dahlmeyer, Fred D., U. of Miami, 2/65 
U., 2/65 


Steffens, Theodore Charles, Stetson 
indialantic 
Potter, William Calvin, U. of Michigan, 12/64 
Jacksonville 
Bennett, Earle (Commander), St. John’s U., 6/36 
Beverly, Philip Cavnar, U. of Georgia, 6/53 
Beverly, Virginia a U. of N. C., 6/53 
Cavan, John vane Jr., U. of Florida, 12/64 
Feagin, Robert R ,U. OF Florida, 12/64 
oodwin, M. William, U. of Connecticut, 6/52 
oos, William Joseph, U. of Florida, 12/64 
amb, Iven Shelvin, Jr., Stetson U., 2/65 
Livermore, Daniel Upton, Jr., Wm. & Mary, 6/61 
Moss, Gene omas, U. of Florida, 
Murphy, E. Earle, Mercer U., 6/57 
Newsome, Clynch, Jr., Stetson U., 5/59 
Ritter, James Darnall, or & Lee U., 6/60 
Senf, Chester George, Jr., U. of Mississippi, 5/63 
Slye, John Shaffner, Stetson U., /64 
Smalley, Ronald he age U. of Florida, 12/64 
Smith, Eugene Boyd, U of Texas, 6/61 
Walden, Cecil D., U. of Kentucky, 5/52 
Wolf, Wayne Andrew, U. of Florida, 5/63 
Lakeland 
Haymans, Leo Wayne, U. of Florida, 12/64 
Hazen, Richard Johnson, U. of Florida, 12/64 
Lake Park 
Lloyd Glen, U. of Illinois, 2/54 
ake 
Wheeler, Willard C., Jr., Mercer U., 6/64 
Madeira Beach 
Fay, Joseph Adrian, Stetson U., 1/64 
Maitland 
Kerr, Joseph Chester, U. of Pittsburgh, 6/48 
Marianna 
Grant, Richard Wayne, U. of Florida, 12/64 
Melbourne Beach 
Healy, John Joseph, St. John’s U., 6/58 
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Kisslan, Donald 12/64 ie 
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iami 

ya W. L., of Miami, 2/65 

Bakst, Daniel Teh U. of Miami, 2/65 
Blakey, Thomas ——, Miami, 2/65 
Blount, John T., U. of Miami, 2/65 

Bradley, Francis Xavier, Georgetown U., 10/50 
Bunn, Edward Devere, Stetson U., 2/6 

Chance, Chester Burt, U. of Florida, 12/64 
Cohen, Chester, U. of Miami, 2/51 

Davis, William H., U. of Florida, 12/64 
Doerner, Fred W., yr. Washington U., 6/42 
Ford, Thomas Leo, U. of Miami, — 
Frishman, Leonard, U. of Miami, 2 

John Joseph, Boston College Bey 


Hall, Clarence E., U. of Miami, 2/56 


Irving, - Bruce, U. of Miami, 2/65 

Jarval, ‘om, U. of ‘Miami, 2/65 

Jenkins, Carl Edward, Vanderbilt U., 6/51 
Kaney, Frank N., U. of Miami, 2/65 

Kutner, Maurice Jay, of Miami, 2/65 


Liebman, Morris, 6/50 
Lynch, Ronald George, U. of Mien, 6/62 
Marx, Richard Benjamin, New York U., 6/57 


Samelson, Samuel Leo, of Miami, 2/65 
Segal, Norman Ira, U. of Miami, 6/64 

Semet, Barry N., U. of Miami, 2/65 

Shumpes, William J., ashburn U., 6/48 
Thompson, Henry, Fla. A. & M. U., 6/62 
Tomlinson, John Kenneth, U. of S. C., 5/63 


Vlachos, Carmine, U. of Miami, 8/64 
Wagner, Eva C., U. of Miami, 2/65 
Miami Beach 
Blase, Albert Paul, U. of Kansas, 6/31 
Faber, Sheppard, U. of 
Garett, Jules, Brooklyn Oe 
Gross, Howard, U. of Miami, es 
Katz, Stephen D., U. of Florida, — 
Lovitt, Ronald, U. of Florida, 12/64 
Richman, Gerald Frederick, U. of Florida, 12/64 
Weisberg, Jerome M., Columbia U., 6/6 
Mount Dora : 
Alexander, Donald Richard, U. of Florida, 12/64 
North Bay Village 
Lindenberg, Annette R. (Mrs.), Hastings School 
Law, 6/62 
North Miami Beach 
Cohen, Jack Harold, U. of Florida, 12/64 
Dunsky, Harold L., 2/57 
Mendelow, Harold. U. of Miami, 2/65 ¥ 
—: Stanley Francis, John Marshall L. S., 


North Palm Beach 

Schmitt, Paul C., Columbus U., 6/48 
Ocala 

Austin, Robert Eugene, Jr., U. of Florida, 12/64 

Williams, John Cole, Jr., U. of Florida, 12/64 
Opa Locka 

Manning, Edward Charles, \U. of Miami, 8/53 
Orange Park 

Breen, Robert E., Jr., U. of Florida, 12/64 
Orlando 

— Charles Bertyn, U. of Mississippi, 8/64 

urkhalter Bob, Emory U > 3/54 
| enemy Charles Robinson, U. of Florida, 12/64 
ey Frederick Thompson, Geo. Wash. U., 


Michael, U., 1/64 
Smith, Louie Ralph, Jr., U. of Florida, 12/64 

Thomas, John Louis, Il. U: of Florida, 12/64 

Wells, Charles Talley, U. of Florida, 12/64 
Ormond Beach 

Powell, Merritt Harber, U. of Nebraska, 6/62 
Panama City 

~~” Joseph Fleming III, U. of Florida, 


Pensacola 
Levin, Stanley B., U. of Florida, 6/63 
Moore, Harold Edward, Jr., U. of Florida, 12/64 
Tolton, William Jeremiah, Jr., Washington & 
Lee Univ., 10/64 
Wilhelm, John Frederick, Franklin U., 6/60 
Plant Ci 
Blain, Lester Merrin, U. of Florida, 12/64 
DeVane, Jerry Alan, U. of Florida, 12/64 
Pompano Beach 
Pettie, Bernard Paul, Jr., . of N. C., 8/64 
Wood, Arthur Richard, U. of frchicane 6/27 
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Riviera Beach 
Kocha, Stuart Edwin, Cumberland U., 1/65 
Sarasota 
Overton, D. William, U. of Kansas, pod 
"John Cardwell, Stetson U., 2/65 
y, James H., Stetson U., 2/65 
Satelite Beach 
Stockman, Walter, Brooklyn L. S., 2/51 
South Flomaton 
Kennedy, Wallace Walton, U. of Florida, 12/64 
South Miam 
Pace, Anthony V., Jr., U. of Miami, 2/65 
St. Augustine 


Beveridge, C., U..of 5/61 
Carhart, Edward, U. of Florida, 12/64 

— Kent Wilson, South Texas College L. S., 


2/65 
Elliott, James Edward, Stetson U., 2/65 
Ford, Lucille Fleet (Mrs. Ds Stetson -* 2/65 
Lipman, Peter M., Emory U., 12/63 
Lowe, James Ralph, Stetson c.. 2/65 
Mansfield, James P., Stetson U., 1/56 
McCormic, Daniel C., Stetson U., 2/65 
Newcomm, Phillip G:, Stetson U., 2/65 

0 


Vaillancourt, Robin A., Stetson U., 2/65 
Tallahassee 

Feinberg, Louis Elton, U. of Florida, 12/64 

Turner, William Rogers, Stetson U., 6/61 


mpa 
Beranek, John Russell, U. of Florida, 12/64 
Brown, Glenn Eugene, U. of Florida, 12/64 
Byrd, C. Y. III, Stetson, 2/65 
Cash, John W., Stetson U., 2/65 
Edwards, Richard Charles, ro U., 2/65 
Frye, he! ype Charles, N. Y. 4 
Grandoff, John Bert, Jr., Stetson 
Griffin, Jo n Philip, tetson U., 2/65 
Mackenzie, Robert H., U. of Florida, 12/64 
Meyers, Thomas Edward, — U., 2/65 
Joseph Meriwether, U of Tennessee, 


Van Voris, John I., Harvard U., 6/60 
Wilson, Thomas é., Duke U., 6/64 
Trenton 
Thomas, John Doyle, U. of Florida, 12/64 
Vero Beach 
Bogosian, Richard P., Northeastern U., 6/51 
West Hollywood 
Anderson, Ronald John, U. of Miami, 6/64 
West Palm Beach 
Bailey, George H., Cornell U., 6/49 
Baldwin, George Walter, Stetson U., 2/65 
Gentry, John A. U. of Florida, 12/64 
Rossin, Thomas ah of Miami, 2/65 
Winter Park 
Dorminy, William R., Mercer U., 6/51 
a, Benjamin Franklin, Ir, Fla. A. & M., 
Pascoe, W. J., Eastern College law tr 9/57 
—” Marcia Louise (Miss), U. of Florida, 
1/60 


Tam 


12/64 
Steward, Harrison Burt III, Stetson U., 


OUT OF STATE 
CONNECTICUT 


New Haven 

Holmes, John Van Antwerp, Yale U., 1/65 
Bloomfield 

Elbaum, Jerome David, Cornell U., 6/64 


DISTRICT OF COLUMBIA 
Washington 
Moran, William Mitchell, 
2/65 


DELAWARE 


Wilmington 
Kopp, Byron E., U. of Georgia, 8/59 


GEORGIA 


Atlanta 
Bare, Samuel Luther III, Wash. & Lee U., 6/60 


George Wash. U., 
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ILLINOIS 
Chicago 
Cohen, Lawrence Joseph, DePaul U., 2/65 
McGuirl, James F., DePaul U., 2/65 
Snyder, George W. K., Northwestern U., 6/34 
Evanston 
Randall, Marshall B., John Marshall L. S., 6/64 


INDIANA 


Indianapolis 
O’Brien, Gerard Joseph, U. of Notre Dame, 2/49 


MAINE 


Calais 
Davis, Elbridge B., No LL.B. degree Received 


MARYLAND 


Baltimore 

Kesler, Morton Allen, U. of Maryland, 6/59 
Rockville 

Lancaster, Tommy Kay, U. of Florida, 4/64 


MICHIGAN 


Benton Harbor 
awe James Culbertson, U. of Michigan, 5/64 
ro 
Small, Michael Bruce, U. of Detroit, 6/64 
East Lansin 
y Fy Edward, U. of Michigan, 6/50 
St. Clair Shores 
McElroy, John Patrick, Jr., U. of Detroit, 6/64 


NEW JERSEY 


Maplewood 
Shanahan, Joseph Francis, St. John’s U., 10/48 


NEW YORK 


New York 
Beck, Michael Herschel, U. of Florida, 6/64 


NORTH CAROLINA 


Charlotte 
Moretz, Joseph Alfred, U. of N. C., 6/63 


OHIO 


Cleveland 
Hayman, Edward Arthur, Cleveland-Marshall, 


6/63 
= Albert George, Western Reserve U., 


Steubenville 

Weinman, William J., U. of Michigan, 6/30 
Columbus 

Lasky, David C., Franklin U., 1/65 
Westlake 

Pace, Don Haywood, Western Reserve U., 6/64 


PENNSYLVANIA 


Camp Hill 
Benjamin, Lloyd S., U. of Pa., 6/40 


PUERTO RICO 


Santurce 
Comolli, Victor M., U. of Florida, 12/64 


SOUTH CAROLINA 


Fort Jackson 
Datz, Harold J., U. of Florida, 12/63 


VIRGINIA 
Arlington 


Benson, Ingram T., Geo. Wash. U., 9/64 
Jones, Robert Douglas, American U., 8/64 


burg Bar Assocaition. 


Congressman William C. Cramer reported on legislation at the December meeting of the St. Peters- 
President Paul H. Roney introduces the speaker behin 


rostrum. 


head table were President-elect James P. Bennett and Secretary William C. Kaleel. (Pinellas Re- 


view photo.) 
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Circuit Judge Robert E. Hensley 
gave an analysis of people and truth 
at the November luncheon meeting of 
Bradenton Rotary Club in Kiwanis 
Hall. 

Circuit Judge Agquilino Lopez, Jr., 
Municipal Judge Enrique Esquinaldo 
and County Judge Helio Gomez, Key 
West, served on a panel to select the 
recipient of The Citizen’s Second An- 
nual Community Service Award. 

Ralph A. Hauser was reappointed 
as municipal judge of Deerfield Beach 
for a two year term and Donald H. 
Reed, Jr., as associate municipal judge 
for the same period. 

Florida Supreme Court Justice El- 
wyn Thomas spoke at the annual 
Founder’s Day meeting of Phi Beta 
Kappa December 1 at Florida State 
University. Justice Thomas discussed 
the work of the Florida Judicial Coun- 
cil, which he served as first chairman. 

The St. Petersburg city council ap- 
pointed Howard Warns as associate 
judge and named acting Municipal 
Court Judge Henry Esteva officially to 
that post. Esteva had been acting 
judge since Laurence D. Childs re- 
signed in August. 

G. Bowden Hunt, judge of the 
Juvenile and Domestic Court of Polk 
County, was featured speaker at the 
November meeting of the Brother- 
hood of First Baptist Church in Sara- 
sota. Russell D. Thomas, former judge 
of Sarasota County, is the newly 
elected president of the organization. 

Directors of the Florida Municipal 
Judges Association not previously re- 
ported in the Journal are Judges Darrel 
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Carnell, Bob M. Johnson, C. G. Me- 
Gavern, Robert B. McGregor, Joseph 
Padawer, John W. Rossig, Raymond 
Simpson, and Richard G. Weinberg. 

Harry McDonald was appointed by 
Governor Bryant to succeed James D. 
Bruton, Jr., as Hillsborough County 
judge. 

Federal District Judge Emett C. 
Choate has set his date of retirement 
at Miami as January 31. 

Court of Record Judge John G. 
Ferris, Fort Lauderdale, installed the . 
new officers of the Civic Association of 
Miramar, Inc., at their December 
meeting. 

County Judge Julian Laramore was 
special guest at the November dinner 
meeting of the Marianna Business and 
Professional Women’s Club. His talk 
concerned the course that is being 
taught in local schools relating to 
minor offenses that confront the youth 
of the community. 

County Judge W. A. Milton, Jr., 
talked on mental facility needs to 
members attending the November 
luncheon meeting of the Tavares Ki- 
wanis Club. 

Osceola County Judge O. P. John- 
son spoke in November before the Kis- 
simmee Council of Church Women on 
the history of juvenile courts. 

Dade County Juvenile Judge Ben 
]. Sheppard, who is both a pediatri- 
cian and attorney, spoke on immuniza- 
tion of children at the American Medi- 
cal Association’s Clinical Convention 
in Miami Beach Convention Hall in 
late November. 
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E. Harris Drew, (left) Chief 
Justice, Supreme Court of Flor- 
ida, is shown at historic Valley 
Forge, Pennsylvania, where he 
served as a member of the 
1964 National and School 
Awards Jury of Freedoms Foun- 
dation at Valley Forge. Chief 
Justice Drew is serving on the 
39-member panel of national 
Organization leaders and state 
supreme court jurors selecting 
recipients of the Foundation’s 
annual awards for contribu- 
tions to a better understanding 
of the American Way of Life. 
With him are: (seated) Arthur 
Prouty, national president, Cos- 
mopolitan International, Oma- 
ha, Nebraska; (standing) Dr. 
Kenneth D. Wells, president, 
Freedoms Foundation. 


Circuit Judge Ralph M. McLane 
swore in the new city council of Gulf 
Breeze December 3 in ceremonies at 
the Gulf Breeze Elementary School. 

Circuit Court Judge Russell O. Mor- 
row recently received an award in 
recognition of his outstanding leader- 
ship of the West Palm Beach Naval 
Reserve Composite Company 6-75. 
LCDR Robert E. Rickett, who succeed- 
ed Captain Morrow as commanding 
officer, made the presentation. 

Bartow lawyer Leonard F. Blankner, 
the city’s municipal judge for nearly 
seven years, resigned from his post in 
early December. 

The Boys Service Council of Jack- 
sonville, of which Circuit Court Judge 
Marion W. Gooding is president, is 
beginning a $75,000 fund raising 
campaign for construction of an office 
building and for operating funds dur- 
ing 1965. 

The Kiwanis Club of Fort Pierce 
had as guest speaker at its December 


meeting Judge Evans Crary, Jr., Stuart, 
who talked on “The Court of Mercy.” 

“There is more communism in the 
United States than in any other nation 
of the world,” Circuit Judge Richard 
M. Sauls declared at an early Decem- 
ber breakfast meeting of the Greater 
Fort Lauderdale Chamber of Com- 
merce national affairs committee. He 
added there will be even more to come 
because “its seeds have been sown, be- 
cause we are heirs of the great revolu- 
tion of the Fifteenth, Sixteenth and 
Seventeenth Centuries.” 

Governor Bryant has appointed 
James Elkins, Naples, to the Small 
Claims Court, Collier County, succeed- 
ing John Emerson, who resigned. 

James W. Matthews, municipal 
judge of Opa Locka, was recently 
sworn in as assistant United States 
attorney for the Southern District of 
Florida, Miami, and became the first 
Negro ever to hold such a position in 
the South. 


Tallahassee, Florida 


WEEKLY SUMMARIES OF DECISIONS OF FLORIDA 
SUPREME COURT AND 3 DISTRICT COURTS OF APPEAL 


In the 6th year of service. 


FLORIDA APPELLATE COURT REPORTING SERVICE 


P. O. Box 1638 
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Who gets the children in a 
separate maintenance case? 


How do you handle the hostile 
witness in a homicide case? 


How can you avoid the roadblock of 
governmental immunity in a public 
swimming-pool accident case? 


Only the trial bar could prepare 


Am Jur TRIALS! 


The wraps are off! For months, your brothers at the trial bar 
have been writing in areas of practice they know best—and 
now they are ready to share their experience with you! 

They have prepared Am Jur TRIALS. Is it theory? No. 
The favorite cases of 250 trial attorneys? No. How to con- 
duct your case and handle trial strategy with the aplomb of 
a pro, in even the most hupeless-looking case? YES! 

Am Jur TRIALS has been prepared in two parts: The Prac- 
tice, Strategy and Controls volumes give you the detailed 
coverage of every facet of trial practice, simplifying your 
preparatory work in even the most complicated case. 

The Model Trials that comprise the rest of the work are a 
gold mine of time-saving, case-winning instruction in pre- 
paring and trying the kinds of cases that are the backbone 
of your trial practice. 

Am Jur TRIALS uses graphic materials from the files of 
experts. Charts, diagrams, photographs, and checklists show 
you how to make your point clearly and directly. 

See Am Jur TRIALS for yourself. For information, write 
today to the publisher listed below. 


Practice 
Strategy 
Controls 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY, Rochester, N. Y. 14603 
Am Jur TRIALS is a new basic unit of the Total Client-Service Library. 
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LOCAL BAR ASSOCIATIONS 

Attorney General James W. Kynes, 
]r., was guest speaker at the November 
meeting of the Government Bar As- 
sociation, Tallahassee, and spoke on 
“Respect for the Law and Civil Dis- 
obedience.” 

Earl Faircloth, Attorney General- 
elect and the first Cabinet member of 
the state to be elected from Dade 
County, was honored by the Dade 
County Bar Association at its Novem- 
ber luncheon meeting at the Ever- 
glades Hotel. President Sam I. Silver 


presented Faircloth with a plaque cit- 
ing him for his active interest and 
work with the Dade County Bar As- 
sociation during his years of participa- 
tion in the affairs of the association. 
(Photo below.) 


U.S. Representative William C. 
Cramer spoke at the December dinner 
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meeting of the St. Petersburg Bar 
Association on the subject “Congress 
and the Judiciary.” 

The following have been elected 
officers of their bar associations: Hi- 
aleah-Miami Springs Bar Association, 
Ralph C. Nelson, president; Everett 
H. Dudley, Jr., vice president; Morriss 
Wolfe, treasurer; and William Feld- 
man, secretary. Directors include John 
S. Post, Jack Model, Charles White- 
acre, Alex E. Carlson, and W. Emory 
Daugherty, Jr. 

Highlands County Bar Association, 
Hayward H. Davis, president; Ernest 
M. Breed, vice president; and Mattie 
W. Tompkins, secretary-treasurer. 

South Miami District Bar Associa- 
tion, Julian M. Quarles, president; 
Edgar E. Cox, Jr., vice president; Wil- 
liam L. Sabella, secretary; and George 
M. Nachwalter, treasurer. 

Miami Beach Bar Association, Mor- 
ris Berick, president; Leonard Rivkind, 
president-elect; Jay Dermer, first vice 
president; Leonard O. Weinstein, sec- 
ond vice president; Doris Weinstein 
Sirkin, secretary; Murray Goodman, 
treasurer; and George J. Alboum, his- 
torian. Directors include Stanley An- 
gel, Irving Cypen, William Malcolm, 
Bernard S. Mandler, Robert A. Peter- 
son, Harvey Reisman, Arnold Scher, 
Alan Silverstein, Samuel §. Smith, 
Eugene Weiss, Raphael K. Yunes, and 
Harry Zukernick. The installation 
banquet is scheduled January 18 at 
the Deauville Hotel. 
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Third Judicial Circuit Bar Associa- 
tion, John Royce Agner, Perry, presi- 
dent; John H. McCormick, Jasper, 
vice president; Ernest A. Sellers, Live 
Oak, secretary-treasurer. 

(Photo above.) 

Members attending the November 
luncheon meeting of the Orange 
County Bar Association heard United 
States District Judge George C. Young 
speak on “The Law and The Lawyer.” 
On December 4 the bar association 
held their annual Christmas dinner 
dance at the Parliament House in Or- 
lando. 

Ralph R. Quillian, Hollywood, and 
William B. Whitaker,. Winter Park, 
were guest speakers at the December 
luncheon meeting of the Orange Coun- 
ty Bar Association held at the Ange- 
bilt Hotel, and discussed the proposed 
plan for selection, tenure and discip- 
line of judges. 

In behalf of the Hialeah-Miami 
Springs Bar Association, Judge Robert 


G. Maxwell presented a certificate of 
recognition in November to William 
G. Spellman, newly-appointed Miami 
Springs municipal judge. New bar 
association President Ralph Nelson 
made a presentation recently of the 
third certificate to be issued to a Hia- 
leah policeman. 


ASSOCIATIONS & PARTNERSHIPS 

Barbara Bridge, formerly of Colum- 
bus, Ohio, is now associated with 
Mildred S. Akerman in the general 
practice of law at 401 S. E. 4th Street, 
Fort Lauderdale. 

The Miami firm of Cosgrove, Rose 
& Marlow announces that Henry E. 
Fierro has become associated with the 
firm at 1451 Brickell Avenue, Miami. 

William L. Johnson has become 
associated with the Venice firm of 
Boone, Hazen & Isphording with of- 
fices in the Florida Power & Light 
Building. 

The firm of Brass & Strong has 
merged with the firm of Judge & Stern 
which will hereafter be known as 
Brass, Strong, Judge & Stern with 
offices located at 523 North Halifax 
Avenue, Daytona Beach. 

O. E. Pitts, Richard Morton and 
William D. Stephens have formed a 
partnership to be known as Pitts, Mor- 
ton & Stephens with offices in the 
Surfside Plaza Building, 9210 N. 
AIA, Satellite Beach. 

James C. Hoover announces his as- 
sociation with the Atlanta, Georgia, 
firm of Constangy & Prowell, with 
offices in the Candler Building. 

Ronald T. Buckingham has become 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 
FORT MYERS, FLA. 33901 
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A jurist, an attorney and a banker were 
honored by the Miami Beach Bar As- 
sociation for distin service to the 
so profession du 1964. Chesterfield 

Smith (left), qveel ent of The Florida 
Bar, made the at the De- 
cember 14 meeting of the association to 
to right): Thomas Bark- 

dull, Jr., of t Third District Court of 
Appeal, in a qnition of having attained 
the highest judicial post of any Miami 
Beach Association member; to Harry 
Zukernick, for his extensive activities 
with the ‘Beach group, the Dade County 
Bar Association, and The Florida Bar; 
and to James S. Wilson, president of 
Mercantile National Bank of Miami Beach 
for conducting a series of seminars on 
Estate Planning for the benefit of at- 
torneys. The seminars were planned and 
conducted by Philip E. Heckerling, vice 
Ss and estate planning o icer of 

ercantile, and Stanley B. Richard, 1964 
President of the Miami Beach Bar As- 
sociation. 


associated with the firm of Mathews, 
Osborne & Ehrlich, 1530 American 
Heritage Life Building, Jacksonville. 

Charles H. Scruggs III and Samuel 
Feinberg have formed a partnership 
to be known as Feinberg & Scruggs, 
with offices located in the Feinberg 
Building, 1108 W. Kennedy Blvd., 
Tampa. 

George R. Bolton and Terry A. 
Furnell announce the formation of a 
partnership for the general practice of 
law under the firm name of Bolton & 
Furnell, Suite 203, 424 Beach Drive, 
N. E., St. Petersburg. 

Joe Jacobs, assistant State Attorney 
General, recently resigned that post to 
return to private practice, and has 
joined the Tallahassee firm of Ervin, 
Pennington & Varn, with offices lo- 
cated at 200 E. College Avenue. 


Emory O. Williams, ]r., announces 
that he has become associated wiih 
Jack H. Greenhut in the practice of 
law, with offices located at 28 W. 
Government Street, in the Professional 
Building, Pensacola. 

Jack A. Harnett and Dewey M. 
Johnson have formed a partnership 
under the firm name Johnson & Har- 
nett, with offices at 16 East Washing- 
ton Street, Quincy. 

With the addition of John P. Corri- 
gan, Jr., to the Miami firm of Reise- 
man & Selkowitz, the firm name has 
been changed to Reiseman, Selkowitz 
& Corrigan. The offices are located 
at Suite M-102 Biscayne Building, 19 
West Flagler Street, Miami. 

The firm of Slepin, Eskenas & 
Schaffer has been dissolved as of De- 
cember 1, 1964. Matthew M. Slepin 


HARRY M. ASHTON 


4574 Fourteenth Avenue, North 
St. Petersburg 13, Florida 


HANDWRITING EXPERT 


Formerly in charge of U. S. Government Document Laboratory. Nationwide experience in 
scientific examination of all types of document problems. Testified in Federal and State 
Courts throughout the Country. Retained by the Florida Sheriffs Bureau as consultant and 
document examiner. See listing in Martindale-Hubbell Law Directory for qualifications. Mod- 
ern laboratory, including infrared and ultraviolet photography. Portable equipment for use 
in making examinations of wills, deeds, etc., away from the laboratory. 


Telephone: 344-6331 
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enrolled in the 
pellate Division, 
Supreme 


City. First row, (from left): David 


Eleven men are sworn into The Florida Bar at the New York Universit 


Law Center where they are 


raduate division, by Justice Francis L. Valente of the N.Y. Supreme Court, Ai 

irst Department. A special order from Chief Justice E. Harris Drew of the Florida 
Court permitted Justice Valente to perform the ceremony December 11 in New York 
i W. Roquemore, Orlando; Jay J. Press, Jersey City, N.J.; Mason 
C. Lewis, Lynbrook, N. Y.; Warren M. Salomon, Miami Beach; James A. H 
Philip A. Tharp, Clearwater; and Justice Valente. 


orland, Miami Beach; 


Second row, (from left): Stephen D. Gardner, 


Ft. Lauderdale; Nicholas J. Pisaris, Miami; George Langford, Orlando; Michael D. Bray, Ft. Lauder- 


dale; Stuart !. Odell, Winston-Salem, N. C. 


and Melvin Schaffer have formed a 
new partnership to be known as Slepin 
& Schaffer. They and Victor H. Es- 
kenas will continue practice at 550 
Seybold Building, Miami. 


OFFICE OPENINGS AND REMOVALS 

The firm of Dominik & Stein an- 
nounces the opening of their offices 
in Tampa at 512 Florida Avenue. 

]. Robert McClure, Jr., associated 
with Parker, Foster & Madigan for 
the past four years, has opened his 
office for the practice of law in the 
Midyette Moor Building, Suite 500, 
Tallahassee. 

C. Wendell Harris announces the 
removal of his offices to 801 20th 
Place, Vero Beach. 

Walter Crane announces the re- 
location of his offices at 2700 East 
Oakland Park Blvd., Fort Lauderdale. 

Norman ]. Kapner, formerly in the 
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Seminole Building, Palm Beach, an- 
nounces the removal of the firm, Kap- 
ner & Kapner, to 312 Citizens Build- 
ing, West Palm Beach. 

The firm of Hawes & Hadden an- 
nounces the removal of their offices 
from St. Petersburg to Tampa at 310 
North Jefferson Street. 

John A. Miller announces the re- 
moval of his office to 530 Bayview 
Building, 1040 Bayview Drive, Fort 
Lauderdale. 

Robert P. Miller announces the 
removal of his offices to Suite 1, 
Hankins Building, 20442 N. Beach 
Street, Daytona Beach. 

Ralph W. Rinehart announces the 
removal of his offices to 314 Tampa 
Street, Tampa. 

Louis T. Sena announces the ex- 
pansion and relocation of his offices at 
Suite 210, Kendix Bldg., 6950 S. W. 
88th Street, Miami. 
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OTHER NEWS OF INTEREST 

District Attorney Edward Boardman 
announced in November that Kendell 
Wherry had been named assistant U.S. 
Attorney for the Middle District of 
Florida. 

John Lowndes was recently elected 
president of Attorney’s Title Services 
of Orlando. Other officers chosen at 
the annual stockholders’ meeting were 
Charles Marshall, vice president; James 
Meade, treasurer; George Stedronsky, 
secretary, and Wayne Childers, execu- 
tive vice president and general man- 
ager. 

William J]. Kelley, Fort Lauderdale, 
was recently elected chairman of the 
board of Southern Guardian Life In- 
surance Co., at a meeting held at the 
investment offices in Fort Lauderdale. 

The City of Leesburg, in coopera- 
tion with State’s Attorney G. Gordon 
Oldham, Jr., sponsored a seminar for 
all law enforcement officers on De- 
cember 15 in the municipal courtroom. 
James W. Kynes, Attorney General, 
was among several law officials sche- 
duled to lecture. 

Among those who will be serving as 
assistants on the staff of State Attorney 
Paul Antinori, Jr., Tampa, are Charles 
Dennis Harrell, Thomas P. Biondino, 
Charles Corces, Jr., Nick J. Falsone 
and William Victor Gruman. Mark R. 
Hawes will serve as a division chief. 

A. Byrne Litschgi, Tampa, was 
among those elected to serve on the na- 
tional beard of trustees of the National 
Conference of Christians and Jews 
during their recent 36th annual meet- 
ing. 

John G. McKay, Jr., was recently 
chosen second vice president of the 
Estate Planning Council of Greater 
Miami, and Donald R. Thompson was 
elected treasurer. John D. Armstrong 
and Philip E. Heckerling were appoint- 
ed to serve on the executive committee 
for 1964-66. 
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Walter O. Sheppard has been se- 
lected a member of the board of direc- 
tors of the newly formed Citizens Bank 
of Lehigh Acres. 

The Dade County Council of PTA’s 
sponsored a workshop for Dade parents 
and teachers, and had as one of their 
guest speakers, State’s Attorney Rich- 
ard Gerstein, who talked of attitudes 
and trends in law enforcement. 

State’s Attorney-elect Quentin V. 
Long and Public Defender-elect L. 
Clayton Nance took the oath of office 
December 1 from Florida Supreme 
Court Justice Stephen C. O'Connell in 
advance of their scheduled commis- 
sions of January 5 because of vacan- 
cies in the newly created Seventeenth 
Judicial Circuit. The position of pub- 
lic defender in the Fifteenth Judicial 
Circuit held by Nance before it was 
split to form the new circuit on De- 
cember 1 was given to Clyde T. Wind- 
ham of West Palm Beach by Governor 
Farris Bryant. 


OMPLETE 
OMPACT 


orporation 


SUPPLIES 


The All New Corporation 
Outfit combines Printed 
Minutes, or blank sheets, — 
Stock Certificate book, Stock & Transfer 
ledger and Corporate Seal into one HAND- 
SOME BINDER. 


FLORIDA CORPORATION SUPPLIES 
BOX 2087 - HOLLYWOOD, FLA. 
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The State Department of Education 
has appointed Douglas Andrews, De- 
Funiak Springs, to serve as a lay mem- 
ber of the State Textbook Adoption 
Committee. 

James T. Russell and Jack Dadswell 
were appointed city judge and city at- 
torney respectively by the new city 
council of Gulfport. 

Acting Palm Beach County Solici- 
tor Marvin Mounts appointed William 


Corporation Why Service Co. 
do more 
companies 


incorporate in 
DELAWARE? 


Economy—Flexibility 
Stability in all corporate matters 


Attorneys —for free digest 
of law, precedents, 
forms, write 


CORPORATION 
SERVICE 
Co. 


Complete corporate service in 
incorporation and representation 
of Delaware corporations, their 
qualification in other states, and 
preparation of papers. 
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Supreme Court Chief 
Justice E. Harris Drew 
was guest speaker at 
the November 23 lunch- 
eon meeting of the 
Dade County Bar As- 
sociation. 


C. White as assistant solicitor. Mounts 
is replacing Joel Daves who was elected 
to the position of state representative, 
and will officially take over the job in 
January. 

Arthur I. Flauman on December 1 
was admitted to the Bar of the State 
of Illinois. 

Among those installed as officers of 
the Bureau of Jewish Education at the 
23rd annual dinner held in Hollywood 
in November are Judge Frederick N. 
Barad, vice president; Melvyn B. 
Frumkes, treasurer; and Al Sherman, 
secretary. 

James A. Franklin, Jr., Fort Myers, 
was elected governor of District 696 of 
Rotary International for 1964-65 at 
the 8th annual conference of Rotary 
Clubs in late October in St. Peters- 
burg. 

Jacksonville City Attorney William 
M. Madison was elected a vice presi- 
dent of the National Institute of Mu- 
nicipal Law Officers during the organi- 
zation’s 29th annual conference in 
Portland, Oregon. 

Lonnie Wurn, Jacksonville, has ac- 
cepted the general chairmanship of the 
1965 United Jewish Welfare Fund. 

A panel discussion on rights and 


ATTORNEY 38, admitted 1961, ver- 
satile and aggressive, experienced 
in trials, depositions, probate, estate 
planning, insurance, desires associa- 
tion with firm in general Tampa Bay 
area. Write Box 50, Florida Bar 
Journal. 
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duties of lawyers and insurance com- 
panies in civil law suits was held No- 
vember 13 at the Orlando Elks Club 
with Wilson Sanders representing the 
views of the insurance industry, and 
William Whitaker, Winter Park, pre- 
senting the claimant’s point of view. 

Joseph M. Glickstein was recently 
elected to the board of directors of 
the Barnett National Bank. 

Roy Lee Jones, Miami, chief prose- 
cutor in the capital case division under 
State’s Attorney Richard Gerstein, re- 
signed his post to return to private 
practice. 

David Emanuel, Miami, addressed 
the South Florida Chapter of the Na- 
tional Association of Accountants at 
their November 19 meeting held at the 
DuPont Plaza Hotel. His subject, “The 
Revenue Act of 1964,” dealt with the 
changes in the tax laws and the vari- 
ous effects they will have upon busi- 
ness and individuals. 

Edward S. Klein, assistant State’s 
Attorney, and Richard B. Stone, both 
of Miami, were guest speakers at the 
November 10 meeting of the National 
Association for Bank Audit, Control 
and Operation held at Miami Springs 
Villas. Klein and Stone participated 
as prosecutor and defense attorney in 
a mock trial prepared by the South 
Florida Chapter of NABAC and de- 
signed to question various audit and 
control procedures relating to bank 
operations. 


Anna Brenner Meyers, Miami 
Beach, and Maynard Abrams, Holly- 
wood, are recipients of the Eleanor 
Roosevelt-Israel Humanitarian Award. 
Presentation of Mrs. Meyers’ award 
was scheduled to be at the Ambassa- 
dor’s Ball December 26 at the Fon- 
tainebleau Hotel. The Ambassador's 
Ball, held annually under the patron- 
age of the Ambassador of Israel and 
the Governor of Florida, is sponsored 
by the Greater Miami Israel Bond Or- 
ganization. Abrams received his award 
at the State of Israel dinner Decem- 
ber 20 at the Hollywood Beach Hotel. 

North Miami Beach lawyer Samuel 
I. Leff was elected president of the 
newly organized North Dade Chapter 
of the United Nations Association. 

George Diamantis, Orlando, was 
elected president of Orange County’s 
Young Democrats. 

Cody Fowler, Tampa, was guest 
speaker at the November meeting of 
the Dunedin Council on Human Re- 
lations. His subject was “What the 
Civil Rights Law Is, and Isn't.” 

An eight weeks class in real estate 
was taught by Irving Wheeler recently 
at Polk Junior College. 

B. T. Cooksey, Vero Beach, was 
elected vice president when the Beach 
Business Bureau held its annual elec- 
tion of officers and directors at the 
Menu Restaurant in November. 

Former Fort Myers City Prosecu- 
ting Attorney Guy R. Strayhorn was 
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recently appointed assistant State’s at- 
torney by Governor Bryant to fill the 
vacancy created by the resignation of 
Emmet B. Anderson. 

Donn Gregory has been named 
chairman of the Greater Tampa 
Chamber of Commerce Congressional 
Action Committee to serve during the 
89th session of the United States Con- 
gress. Gregory replaces chairman J. 
Danforth Browne, who served as head 
of the committee for the past two 
years. The committee studies pending 
national legislation and acts as a 
sounding board for local sentiment on 
congressional bills. 

A delegation of government leaders 
represented Florida in the 17th bien- 
nial general assembly of the states in 
Chicago, December 2. Among _ those 
attending were Senator George Holla- 
han, Miami; Representative James 
Sweeny of Volusia County; and Legis- 
lative Reference Service Director Da- 
vid Kerns. 

Assistant Attorney General Frank 
Orlando, Tallahassee, was a guest 
speaker at the annual convention of 
County School Superintendents held 
at Gainesville in October, and talked 
on “Legal Responsibility of the County 
School Superintendents.” Orlando also 
spoke before the legislative committee 
of the State Pharmaceutical Associ- 
ation at Jacksonville in December on 
“Proposed Legislation for the Profes- 
sion of Pharmacy.” 

Daytona Beach Shores City Attor- 
ney W. W. Judge resigned his post 
in December to devote full time to his 
practice. 

W. Furman Betts was recently se- 
lected city attorney for Madeira Beach. 

Joseph W. Hatchett, Daytona 
Beach, has been appointed a financial 
assistance consultant for the city’s 
Urban Renewal Department. Hatch- 
ett’s duties will include counseling and 
assisting residents in the initial urban 
renewal project in obtaining funds for 
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rehabilitating their homes or in buying 
new homes. 

Dade Countians honored their 
State’s Attorney Richard Gerstein with 
an unprecedented “Community Appre- 
ciation Luncheon” December 11 at the 
DuPont Plaza Hotel. In office since 
1957, he was Dade County’s biggest 
vote getter for the third time. 

Telegrams of congratulations were 
received from many prominent state 
and national persons, including Vice- 
President-Elect Hubert Humphrey and 
Governor-Elect Haydon Burns, plaques 
and scrolls were presented and procla- 
mations made by Mayors Arthur I. 
Snyder, North Miami Beach, Joseph 
H. Murphy, Coral Gables, Melvin 
Richards, Miami Beach, Henry Mi- 
lander, Hialeah, Vice-Mayor Sidney 
Aronovitz, Miami, and Charles Hall, 
Metro Dade County. Gifts of appreci- 
ation were presented to Gerstein from 
the program sponsor committee, the 
State’s Attorney's office staff and the 
luncheon fund committee. Jim Bish- 
op, author and writer, made the prin- 
cipal presentation. 

Colonel William Barrett Taylor, 
who recently retired from the United 
States Air Force, is now manager, In- 
ternational Military Marketing, Doug- 
las Aircraft Company, Long Beach, 
California. 

“Does the State of Florida have the 
right to execute anyone convicted of a 
capital crime?” was the topic discussed 
at*the December 8 meeting of Voters 
Incorporated at the Washington Fed- 
eral Bank Building, Miami Beach. A 
panel discussion and debate on “re- 
solved that capital punishment be 
abolished in Florida” was held with 
Circuit Court Judge Harold B. Spaet 
as moderator. Speaking for the af- 
firmative were former Judge John B. 
Howard, Bernard A. Wieder, and Da- 
vid U. Tumin, and for the negative, 
Alan H. Rothstein, Robert M. Mc- 
Closky and Stanley M. Brody. 
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The Treasure Island City Commis- 
sion recently appointed the Pinellas 
Park law firm of Hammond & Holman 
as city attorney and city prosecutor. 

Joseph Hubert, Fort Lauderdale, 
was elected president of the Communi- 
ty Service Council of Broward County, 
and Francis K. Buckley was elected 
secretary. 

Joel R. Wells, Jr., Orlando, has 
been elected president of the Central 
Florida Development Committee for 
1965, and George W. Johnson was 
elected as one of the vice presidents. 

Tampa lawyer Michel G. Emmanu- 
el has been nominated for the 1965- 
66 presidency of the Greater Tampa 
Chamber of Commerce. 

M. E. McKay, Belle Glade, is cur- 
rently serving as president of the 
Western Palm Beach County Univer- 
sity of Florida Alumni Association 
and of the Belle Glade Junior Cham- 
ber of Commerce. 

The Academy of Florida Trial 
Lawyers Association will hold its 1965 
meeting in Orlando on January 29 
and 30. President S. Victor Tipton 
will preside, and E. B. Rood is the 
program chairman. 

The last seminar until November 
will be conducted by AFTL at the 
Cherry Plaza Hotel. Participants in- 
clude John Parkhill, Tampa; Verne 
Lawyer, Des Moines, Iowa; Sam D. 
Hewlett, Jr., Atlanta, Ga.; Jack F. 
Wayman, Jacksonville; Bill Frates, Mi- 
ami; Al Cone, West Palm Beach; 
Eugene H. Phillips, Winston-Salem, 


N. C.; Al Julien, New York City; Wil- 
son Sanders, Orlando; John Hill, 
Houston, Texas; Bill Colson, Miami; 
Joseph Kelner, New York City; and 
possibly Tom Lambert, Boston. Charles 
E. Davis, Orlando, is seminar chair- 
man. 
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LAW review 


STANDING UNDER CRIMINAL 
PROCEDURE RULE ONE 

Criminal Procedure Rule No. One1 
promulgated last year by the Supreme 
Court of Florida? allows “[a] prisoner 
in custody under sentence” of a state 
court to apply at any time to that court 
to vacate, set aside or correct the sen- 
tence on certain specified grounds that 
would, if established, render the sen- 
tence or underlying judgment illegal. 
While the Rule has been likened to a 
combination of the common law writs 
of habeas corpus and error coram no- 
bis, it has neither superseded nor 
abolished these writs* and is only in- 
tended to replace their use where 
remedy under the Rule is adequate 
and effective. Since remedy under the 
Rule is available only to a prisoner 
in custody who is collaterally attacking 
the sentence under which he is con- 
fined, those persons .who lack such 
standing presumably would have to 
avail themselves of remedies antedat- 
ing the Rule. What follows is ad- 
dressed to the question of standing 
under the Rule, and questions of 
whether or not the movant would 
otherwise be procedurally or substan- 
tively entitled to relief are not con- 
sidered. 


‘Chapter 924, Fla. Stat. 1963, Appendix. 
°151 So.2d 634 


*Dykes v. State, 162 So.2d 675 (Ist 
D.C.A. Fla, 1964). 


*McCormick v. State, 164 So.2d 557 (2d 
D.C.A. Fla. 1964). 
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“A Prisoner in Custody. . .”’ 

The federal courts in proceedings 
brought under Title 28 U.S.C. §2255, 
the prototype of Rule One, have con- 
sistently held that termination of the 
sentence precluded any right to relief 
under the Federal Statute.5 E.g., Kyle 
v. United States 288 F.2d 440 (2d 
Cir. 1961). It is similiarly established 
that relief under Rule One is not avail- 
able to one who has completed serving 
his sentence and been unconditional- 
ly® released from prison.7 Young v. 
State, 167 So.2d 622 (1st D.C.A. Fla. 
1964); Nabozny v. State, 163 So.2d 


*Cases decided under the Federal Statute 


are persuasive authority. Simpson v. State, 
164 So.2d 224 (3d D.C.A. Fla. 1964); see 
Austin v. State, 160 So.2d 730 (2d D.C.A. 
Fla. 1964). 

®°The word “unconditionally” is used 
since a parolee would probably be con- 
sidered a person “in custody” for purposes 
of Rule One. See Sellers v. Bridges, 15 
So.2d 293 (Fla. 1943); cf. Hoptowit v. 
United States, 274 F.2d 936 (9th Cir. 
1960). Since a Florida probationer is also 
under the supervision and control of the 
Parole Commission, §948.01 (3) Fla. Stat. 
1963, and since the conditions which may 
be placed upon the parolee and probationer 
are essentially the same, §§947.20, 948.03 
Fla. Stat. 1963, the probationer, too, may 
have Rule One available to him. 

7But see, Rice. v. Wainwright, 154 So.2d 
693 (Fla. 1963) in which the Supreme 
Court, finding that the petitioner had been 
released from prison during the pendency 
of the habeas corpus proceeding, discharged 
the writ and, anomalously, suggested: 
“Should the petitioner desire to seek any 
further relief he may proceed under... . 
Rule No. 1.” 


THE FLORIDA BAR JOURNAL 


| 

: 

at | 
. 
| 
| 
j 


As chairman of the Continuing legal Education Subcommittee of 
The Florida Bar’s Committee on Criminal Law, Daniel S. Pearson, 
Miami, will serve as editor of this regular monthly column on a 
review of criminal law. He is a graduate of Amherst Coliege and 


obtained the LL.B. degree from Yale Law School. 


From 1961 to 


1963, Pearson was assistant United States Attorney for the South- 
ern District of Florida. He is chairman of the Criminal Law Com- 
mittee of the Federal Bar Association, South Florida Chapter, a 
member of the Dade County Bar Association and the National As- 
sociation of Defense Lawyers in Criminal Cases. 


765 (2d D.C.A. Fla. 1964); see 
Fauls v. State, 164 So.2d 35 (2d 
D.C.A. Fla. 1964); Frappied v. State, 
163 So.2d 502 (2d D.C.A. Fla. 
1964). 

The United States Supreme Court 
and lower federal courts have also de- 
cided that the remedy available to one 
whose sentence has been served is 
the common law writ of error co- 
ram nobis.8 United States v. Mor- 
gan, 356 U.S. 502, (1954); Kyle v. 
United States, supra; Pledger v. United 
States, 272 F.2d 69 (4th Cir. 1959); 
United States v. Tees, 211 F.2d 69 
(3d Cir. 1954); United States v. 
Nickerson, 124 F.Supp. 35, (D.C. 
Mass. 1954). These decisions were 
reached notwithstanding Rule 60 (b) 
of the Federal Rules of Civil Proced- 
ure which purports to abolish coram 
nobis. That rule was construed in 
United States v. Morgan, supra, not 
to apply to a motion for relief in the 
nature of coram nobis in criminal 


‘The need for a remedy at this juncture 
is pointed out in Morgan v. United States, 
346 United States at 512; “Although the 
term has been served, the results of the con- 
viction may persist. Subsequent convictions 
may carry heavier penalties, civil rights 
may be affected.” See, for example, the 
provisions for increased punishment of sec- 
ond offenders in §§317.20 (2), 562.45, 
775.09, 811.10, 811.32, SERIES, 
831.10, 831.17, 849.13 and 849.23 Fla. 
Stat. 1963. See also the four-time loser 
statute §775.10 Fla. Stat. 1963. The rights 
to vote, hold office, serve on a jury, are, 
inter alia, civil rights which are at stake. 
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cases. A similar decision, and a simi- 
lar construction of Fla. R. Cir. P. 1.38 
(also purporting to abolish coram no- 
bis) is implicit in McCormick v. 
State, 164 So.2d 557 (3d D.C.A. 
Fla. 1964). In McCormick, the 
district court affirmed the denial 
or relief under Rule One to an 
appellant who was serving a sentence 
imposed under the habitual offender 
law,® but was collaterally attacking 
three prior convictions already satis- 
fied. The court, citing United States 
v. Morgan, said at page 558: “AL 
though Criminal Rule One is rather 
broad in its scope, it has neither super- 
seded nor abolished the common law 
writs of habeas corpus and coram no- 
bis.” See Grant v. State, 166 So.2d 
503 (2d D.C.A. Fla, 1964). 


“Attacking the Sentence...” 


One who is not in custody under a 
sentence of a court has no standing 
under Rule One and the detention 
would be tested, as in the past, by a 
writ of habeas corpus. State v. Eaton, 
161 So.2d 549 (2d D.C.A. Fla. 
1964) (petitioner committed to men- 
tal hospital after acquittal by reason 
of insanity); cf. Hill v. United States, 
206 F.2d 204 (6th Cir. 1953), cert. 
den. 346 U.S. 859 (petitioner com- 
mitted as incompetent to stand trial). 
And when the attack is not on the im- 
position of the sentence but on the 


°§775.10 Fla. Stat, 1963. 
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manner in which a properly imposed 
sentence is being improperly executed 
by prison officials, the habeas corpus 
is the remedy. Perez v. Wainwright, 
164 So.2d 823 (Fla. 1964); cf. Dar- 
nell v. Looney 239 F.2d 174 (10th 
Cir. 1956); Allen v. United States, 
327 F.2d 58 (5th Cir. 1964); Free- 
man v. United States 254, F.2d 352 
(D.C. Cir. 1958). 


«|, . Under Which He is Confined”’ 

Rule One is not available to one 
who, although in custody, has not yet 
begun to serve the sentence he pro- 
poses to attack. Thus, where a Rule 
One motion was directed to a sentence 
which was to run consecutively to the 
sentence then being served, relief was 
denied as not being “presently” availa- 
ble.1° Cummings v. State, 166 So.2d 
775 (74 D.C.A. Fla. 1964). Al 
though the question has not yet been 
decided in Florida, the federal courts, 
similarly denying relief under their 
statutory counterpart to Rule One, 
hold that coram nobis can be invoked 
to review a sentence to be served in 
the future.11_ Moon v. United States 


But see, Chavigny v. State, 163 So.2d 
47 (2d D.C.A. Fla. 1964) in which the 
court denied on the merits relief to an ap- 
pellant who had made a‘Rule One attack 
on the second of two consecutive life sen- 
tences, but nowhere discussed the question 
of appellant’s standing. 


“The need for this remedy is pointed up 
in Moon v. United States, supra, when the 


272 F.2d 530 CD.C. Cir. 1959); 
Thomas v. United States, 271 F.2d 
500 (D.C. Cir. 1959); Williams v. 
United States, 267 F.2d 559 (10th 
Cir. 1959); and see United States v. 
Harris, 155 F.Supp. 17 (S.D. Cal. 
1957) Cin which petitioner was free 
on bail). 

One who is attacking a sentence be- 
ing currently served, even though an- 
other and consecutive sentence not un- 
der attack would operate to keep him 
in custody, has standing under Rule 
One.12 Falagon v. State, 167 So.2d 
62 (2d D.C.A. 1964). Since, under 
Falagon, release from custody is not 
the sine qua non of Rule One stand- 
ing, it would seem to follow that one 
attacking less than all concurrent sen- 
tences being served could employ Rule 
One. Thus far, all that has been de- 
cided is that Rule One is available to 
one attacking all sentences being 
served concurrently. Evans v. State, 
163 So.2d 520 (24 D.C.A. Fla. 
1964). 


petitioner argued that to wait until he ac- 


tually began serving the sentence under at- 
tack might mean such a delay that essential 
witnesses would be unavailable. 


“This is a departure from the uniform 
holding in the federal court that post-con- 
viction relief under Title 28 U.S.C. §2255 
is proper only where the granting of the re- 
lief sought will operate to release the mov- 
ant from custody. The federal holding is 
harsh unless coram nobis can be used to 
attack the current sentence. 


“| have but one system of ethics for men and for nations, — to be grateful, 
to be faithful to all engagements and under all circumstances, to be open and 
generous, promoting in the long run even the interest of both.” 
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BRIEFLY YOURS (Continued from Page 1) 


of 15 Metropolitan Court judges whose posts were wiped out 
in a reorganization of the county's home rule charter. 

The Court held that the people of Dade County had the 
right to amend the home rule charter and terminate the 
tenure of judges holding office created by the charter. 


@ COMBS DIES . .. The Journal notes with deep sorrow the 
passing of a distinguished nonlawyer Floridian, Vice Adm. 
Thomas S. Combs, USN (ret.) on December 9. As executive 
director and vice chairman of the Judicial Council of 
Florida since August 1962, he voluntarily gave his time 

to assist Florida in improving its court system and the 
administration of justice. The Florida Bar has lost a 
great friend and the people of this state a great servant. 


@ NEW BOOKS BY FLORIDA LAWYERS ... Arthur J. J. Bohn, 
Ft. Lauderdale, has created an engaging world of fantasy 
in a book of verses entitled "Poems for Pigwidgeons." 
Published by Vantage Press, the book was inspired by the 
homely incidents of family life, which, in Mr. Bohn's 
words, “are probably not newsworthy—as most good things 
aren't." . . . A two-volume "Florida Estates Practice 
Guide" by University of Miami Law Professor Thomas A. 
Thomas has been published by Mathew T. Bender and Company 
of Albany, N. Y. The book is designed for the law student 
and practicing attorney .. . "All About Wills" is the 
title of a publication written by Ralph Richards of Clear- 
water and published by Trend House, Tampa. The book was 
written for Florida residents and contains general and 
useful information as to why they need a will, what a will 
should contain and how their estates will be adminis- 
tered. 


@ OUR TRAVELING PRESIDENT, Chesterfield H. Smith, took 
part in the program of the Miami Beach Bar Association on 
December 14 and later visited the headquarters office of 
the Dade County Bar Association and the llth Judicial Cir- 
cuit office of The Florida Bar, both located in the Metro- 
politan Miami Building. On December 16, President Smith 
participated in the installation banquet of the Palm Beach 


County Bar Association. 


Executive Director 
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BAY COUNTY BAR ee 
Marvin A. Urquhart, Jr. 
P. O. Box 1095 . Panama City 
BREVARD COUNTY BAR ASSOCIATION 
ty C. Poe, Jr., President 
BROOKSVILLE BAR ASSOCIATION 
E. — Sr., President 
Brooksville 
BROWARD COUNTY BAR ASSOCIATION 
Donald H. Norman, Presiden 
506 Broward Nat'l Bank Bide. 
CHARLOTTE COUNTY BAR ASSOCIA 
Kenton H. Haymans, President 
115 Ave. . .Punta Gorda 
William J. Tanney, President 
319 S. Garden Ave. ........ 
COLLIER COUNTY BAR ASSOCIATION 
— R. Brown, President 


798 

CORAL GABLES BAR ASSOCIATION 

Richard L. Shaw, President 

Coral Gables Federal Building . Coral Gables 
DADE COUNTY BAR ASSOCIATION 

Sam President 

627 S 27th Ave 
DeSOTO ‘COUNTY BAR ASSOCIATION 

Jones, President 

Magnolia Street 

THE FEDERAL BAR ASSOCIATION 

South Florida Chapter 

U. Feibelman, President 

am 


228 N.E. Sec 
FLORIDA ASSOCIATION ‘OF WOMEN LAWYERS 
Josephine H. Stafford, President 
County Courthouse .Tampa 
GREATER HOLLYWOOD BAR ASSOCIATION 
2429 ood B 
HARDEE NTY BAR ASSOCIATION 
John President 


P. O. Box 426 
HIALEAH-MIAMI SPRINGS BAR ASSOCIATIO 
Hialeah 


69 2nd 
HIGHLANDS COUNTY BAR ASSOCIATION 

H. Davis, President 

Lake Placid 

HOM MESTEAD BAR ASSOCIATION 

Vernon W. Turner, President 

830 N. Krome Ave. Homestead 
INDIAN RIVER COUNTY BAR ASSOCIATION 

J. W. Boring, President 


. Clearwater 


. Hollywood 


P. O. Box 1987 ...............Vero Beach 
JACKSONVILLE BAR ASSOCIATION 

Nathan H. waren President 

S29 Jacobs Bids. Jacksonville 
LAKE CITY BAR A’ SOCIATION 

Herbert F. Darby, President 

Peoples Hardware Building ........ Lake City 
LAKELAND BAR ASSOCIATION 

B. Langston, 

Lakeland 


P. 
LAKE SUMTER BAR ASSOCIATION 
Arthur E. Roberts, President 
LEE COUNTY BAR ASSOCIATION 
President 
Fort Myers 


Box 1187 
MANATEE COUNTY BAR ASSOCIATION 
President 
MARION COUNTY BAR ASSOCIATION 
Ben Jr., 
15 N. Ocala 
MARTIN COUNTY ASSOCIATION 
Mallory L. Johnson, President 
MIAMI BEACH BAR ASSOCIATION 
Morris Berick, 
420 Lincoln Road ............ Miami Beach 
COUNTY. BAR ASSOCIATION 
W. Curry Harris, President 
317 Whitehead — 
A UNTY BAR ASSOCIATION 
Albin C. Thompson, Jr., President 


. Bradenton 


.Key West 


FLORIDA COUNCIL OF BAR ASSOCIATION PRESIDENTS 


H. B. (Jack) Bates, P. O. Box 518, Gainesville, Chairman 


NORTH BROWARD BAR ASSOCIATION 
Stuart G. 
©. 2798. Pompano Beach 
NORTH DADE BAR ASSOCIATION 
Albert D. Smallwood, Jr., President 
North Miami Beach 
BAR ASSOCIATION 
Timmel, President 
eae Fort Walton Beach 
ORANGE’ COUNTY BAR ASSOCIATION 
Maxwell W. Wells, Jr., President 
135 Wall Street 
OSCEOLA COUNTY BAR ASSOCIATION 
‘wo F. Davis, President 
Kissimmee 
PALM ‘BEACH COUNTY BAR ASSOCIATION 
Laurence Store” Jr., Pres 
Fis Harvey Bid West Palm Beach 
PASCO COUNTY BAR ASSOCIATION 
William F. Brewton, President 
204-208 Massey Bidg. 
PUTNAM COUNTY BAR "ASSOCIATION 
a H. Davis, President 
Crescent City 


Box 627 
SARASOTA COUNTY BAR ASSOCIATION 
Glenn L. Berry, President 
2063 Main Street 
SEMINOLE COUNTY BAR ASSOCIATION 
Kenneth W. Mcintosh, President 
P. O. Box 1330 
THE SOCIETY OF THE BAR OF 
THE FIRST JUDICIAL CIRCUIT 
Richard P. Warfield, President 
250 Professional Bldg. .......... 
SECOND JUDICIAL Cl UIT BAR ASSOCIATION. 
President 
Monticello 


THIRD ‘JUDICIAL CIRCUIT BAR ASSOCIATION 
Per 
FIFTH JUDICIAL CIRCUIT BAR ASSOCIATION 
EIGHTH GUDICIAL ‘circuit BAR ASSOCIATION” 
224 S.W. Sec 
TENTH ‘JUDICIAL. CIRCUIT BAR ASSOCIATION 
TWELFTH FUDICIAL CIRCUIT BAR ASSOCIATION 
Claude E. Taylor, Jr., President 
P. O. Box 1112 Ba ....Fort Myers 
FOURTEENTH JUDICIAL CIRCUIT 
BAR ASSOCIATION 
C. President 
Wewahitchka 


Dra 
soutH MIAMI ‘DISTRICT BAR ASSOCIATION 
Julian M. Quarles 
6075 Sunset Drive ........ South Miami 
SOUTH PALM BEACH BAR ASSOCIATION 
Cc. President 


O. Drawer 1120 Boca 

SPANISH-AMERICAN BAR ASSOCIATION 

Box 2672 an Juan, Puerto Rico 
ST. JOHNS COUNTY BAR ‘ASSOC! ATION 

Malcolm L. Stephens, Jr., omen 

10 Cathedral Place ......... t. Augustine 
ST. LUCIE COUNTY BAR ASSOCIATION 

Richard V. Neill, President 

ST. PETERSBURG BAR ASSOCIATION 

Paul H. Roney, President 

P. O. Box 427 
TALLAHASSEE BAR ASSOCIATION 

Steve M. Watkins, President 

THE BAR ASSOCIATION OF 
TAMPA & HILLSBOROUGH COUNTY 

Tom Fairfield Brown, Jr., President 

600 Marine Bank Bidg.. 
VOLUSIA COUNTY BAR ASSOCIATION 

Thomas A. Koehler, President 

WINTER HAVEN BAR ASSOCIATION 

Robert R. Crittenden, President 

P. O. Box 152 
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Name Address 


COMMITTEE PREFERENCE QUESTIONNAIRE 


TO: Members of The Florida Bar 
FROM: Robert M. Ervin, President-elect 


The Florida Bar can accomplish its goals more effectively during the 1965-66 ad- 
ministrative year if members serve in fields which interest them. Listed below are 
standing committees. Normally, members are limited to one working committee but 
may serve on others in an advisory capacity. Committees are limited in size to workable 
numbers. Please indicate the committee on which you are willing to serve—giving 
order of preference by writing (1), (2), or (3) in the appropriate spaces. Do not indicate 
a preference unless you are willing to serve. Return the form to: Robert M. Ervin, P. O. 
Box 1226, Tallahassee, Florida, no later than February 15, 1965. 


Administrative Law 

Admiralty and Maritime Law 
Aeronautical Law 

American Bar Association, Liaison 


Group Insurance for Members of The 
Florida Bar 
Insurance and Negligence Law 
Sub-Committee on Medico-Legal 


American Citizenship Procedure 
American Law Student Association, Sub-Committee on Trial Tactics 
Liaison Procedure 


Banking Liaison 

Clients’ Security Fund 

Continuing Legal Education 

Corporation, Banking and Business Law 
Bankruptcy Sub-Committee 
Commercial Code Sub-Committee 

Criminal Law 

Delinquency and Crime Prevention 


Sub-Committee on Insurance Law 
International and Comparative Law 
Judicial Administration 

Appellate Courts Advisory Committee 

Circuit Courts Advisory Committee 

County Courts Advisory Committee 

Juvenile Courts Advisory Committee 
Judicial Selection, Tenure and 


Economics of Law Practice Compensation 
Sub-Committee on Fees Sub-Committee on Judicial 
Sub-Committee on Information Compensation 
Sub-Committee on Lawyers’ Title Sub-Committee on Judicial 

Guaranty Fund Selection 


Sub-Committee on Legislative Jurisprudence and Law Reform 


Matters Labor Relations Law 
Sub-Committee on Office Lawyer Referral 
Management Legal Aid 
Sub-Committee on Taxation and Legal Education and Admissions to 
Professional Service Corpora- the Bar 
tions Legal Forms and Work Sheets 
Sub-Committee on Survey Legislation 
Sub-Committee on Lawyers in Memorials 
Governmental Service Military Law 


Education Against Communism 
Eminent Domain 
Family Law 
The Florida Bar Center 
Florida Constitution 
Florida Court Rules 
Appellate Court Rules Sub- 


Cooperation with Armed Forces 
Sub-Committee 
Legal Assistance to Servicemen 
Sub-Committee 
Municipal Law 
Professional Ethics 
Public Relations 


_ Committee Resolutions 
Coun of | pone Jurisdiction Sub- Traffic Courts and Safety 
Committee Unauthorized Practice of Law 
Criminal Procedure Rules Sub- Uniform State Laws _ 
Committee Workmen’s Compensation Law 


Oo oo00000 OF OO 9000000 


Probate Rules Sub-Committee World Peace Through Law 
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The very essence of home ownership is the peace of mind and sense of security which arises there- 
from. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 

Realization of this fact has led more and more Realtors to recommend land title insurance to their 
clients, and caused these same clients to desire it and order it attended to. 

Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and instructing 


them to obtain for him a land title insurance policy as the final protection of his ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Baker County 
BAKER LAND & ABSTRACT CO. 
Florida 

Bay Coun 
BAY COUNTY LAND & ABSTRACT 

Co., INC. 

Panama City, Florido 

Bradford County 
BRADFORD county ABSTRACT C(O. 
Starke, Florida 

Brevard County 
ABSTRACT. & TITLE CORP. OF FLA. 
Titusville, Florida 


Brevard County 
ABSTRACT. & TITLE CORP. OF FLA. 
Melbourne, Florida 


Broward Count 
LAUDERDALE ABSTRACT & TITLE 
0. 


Fort Lauderdale, Florida 


Charlotte County 
ABSTRACT H TITLE CORP, OF FLA. 
Punta Gorda, Florida 


Citrus County 
CITRUS COUNTY TITLE & 
ABSTRACT CO. 
Inverness, Florida 


Clay County 
TITLE 4 TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Collier County 
GUARANTEE ABSTRACT & TITLE 
INSURANCE CO. 
St. Petersburg, Florida 


Columbia County 
BROWN REALTY & ABSTRACT CO. 
Lake City, Florida 

Dade Count 
ABSTRACT & TITLE CORP. OF FLA, 
Miami, Florida 

Dade County 
DADE- COMMONWEALTH TITLE & 

ABSTRACT COMPANY 

Miami, Florida 

Desoto County 


DESOTO ABSTRACT COMPANY 
Arcadia, Florida 


Duval County 


TITLE & TRUST COMPANY OF FLA, 


Jacksonville, Florida 


Flagler County 
FLAGLER ‘county ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
TITLE COMPANY, INC. 
Apalachicola, Florida 


Gadsden County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hendry County 
HENDRY COUNTY TITLE & 
ABSTRACT CO. 
La Belle, Ficrida 


Highlands County 
HIGHLANDS SECURITY ABSTRACT 
& TITLE COMPANY 
Sebring, Florida 
Hillsborough County 
TAMPA ABSTRACT & TITLE 
INSURANCE CO. 
Tampa, Florida 
Holmes County 
BONIFAY ABSTRACT COMPANY 
Bonifay, Florida 
Holmes County 
FLORIDA LAND TITLE & TRUST 
INC 


Marianna, Florida 
Indian River County 
INDIAN RIVER COUNTY ABSTRACT 
co. 
Vero Beach, Florida 
Jackson County 
FLORIDA LAND TITLE & TRUST 
0., 
Marianna, Florida 


Lake Cou 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Liberty County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Manatee County 
GUARANTEE ABSTRACT & TITLE 
INSURANCE CO. 
St. Petersburg, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 
Martin County 
FLORIDA ABSTRACT & TITLE 
INSURANCE CO. 
Stuart, Florida 
Nassau County 
FLORIDA ABSTRACT & TITLE 
INSURANCE CO. 
Fernandina Beach, Florida 
Okaloosa County 
HARRELL Titte CORP. 
Fort Walton Beach, Florida 
Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 
Pasco County 
PASCO ABSTRACT COMPANY 
Dade City, Florida 
Pinellas County 
GUARANTEE ABSTRACT COMPANY 
St. Petersburg, Florida 
Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 
Polk County 
LAKELAND ABSTRACT COMPANY 
Lakeland, Florida 
Putnam County 
or & GUARANTY 


Palatka, Florida 

St. Johns County 
ST. JOHNS COUNTY ABSTRACT CO. 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT rf TITLE CORP OF FLA. 
Ft. Pierce, Florida 


Sarasota County 
GUARANTEE ABSTRACT & TITLE 
INSURANCE CO. 
Sarasota, Florida 


Seminole County 
FIDELITY TITLE & GUARANTEE CO. 
Orlando, Florida 


Volusia County 
VOLUSIA COUNTY ABSTRACT CO. 
DeLand, Florida 


Washington County 
FLORIDA LAND & TRUST CO., INC. 
Marianna, Florida 


*““In addition to the above agents, Title & Trust Company of Florida is represented in nearly every 
county in Florida. For information, inquire at the home office — 200 East Forsyth St., Jacksonville. 
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Just Published 


FLORIDA TAXATION LAW and PRACTICE 


This being VOLUME 23 
of FLORIDA LAW and PRACTICE 


By: Clifford J. Mathews, of the 
Editorial Staff of the Publisher 


As there has for many years been a demand for a treatise on FLORIDA 
TAXATION LAW, we are offering this VOLUME for sale, SEPARATELY. 


The publication of FLORIDA LAW and PRACTICE—The Living Florida 
Law—is now nearing completion, VOLUMES 1 through 23 already pub- 
lished, covering 293 TITLES, or through Title “‘TAXATION.”’ 


VOLUMES 24, 25 and 26, completing the text, will be published in 1965 
and the remaining volumes 27, 28, 29 and 30, the Descriptive Word In- 
dex, will be published shortly thereafter. 


\ 


The set may still be purchased at the 
special prepublication price. 


WRITE FOR PRICES and TERMS on COMPLETE SET 
VOLUME 23 TAXATION, SEPARATELY, $21.00 


THE HARRISON COMPANY 


Law BOOK Publishers 
P.O. Box 4214 Atlanta, Georgia 30302 


FLORIDA REPRESENTATIVES 


1. W. Granade Morton Hawkins 
3915 S.W. 60th Flace P.O. Box 409 


Miami, Florida 33155 Gainesville, Fla. 32601 
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